HM COURTS & TRIBUNALS SERVICE

LEASEHOLD VALUATION TRIBUNAL

Case number:
BIR/00CN/HMA/2012/0003
Property:
Cluster E, Canterbury Court, Peel St, Nottingham NG1 4GR
Applicant:
Mr Peter Lewis 
Respondent:

Bede Street Ltd
Application:
Application for a Rent Repayment Order pursuant to Part 2 Housing Act 2004 
Tribunal:

Mr C Goodall MBA LLB (Chair)

Mr C Gell FRICS

Date:


14 June 2012
Decision

The Tribunal determines that, by way of a rent repayment order made under section 73(5) of the Housing Act 2004, the Respondent, Bede Street Ltd is required to pay the sum of £500 to the Applicant Mr Peter Lewis. The liability to pay arises on the date of this decision.
Reasons for Decision

Introduction

1. These are the reasons for the decision on an application made to the Residential Property Tribunal (‘the Tribunal’) by Mr Peter Lewis (‘the Applicant’) under section 73(5) of the Housing Act 2004 (‘the Act’) for a Rent Repayment Order in respect of premises at Cluster E, Canterbury Court, Peel St, Nottingham NG1 4GR (‘the Property’)
2. The Act contains provisions for the mandatory licensing of certain houses in multiple occupancy as defined in the Act.  The Act contains criminal and civil sanctions for non-compliance.  A person who controls or manages a licensable house in multiple occupation which is not licensed commits an offence and is liable on summary conviction to a fine (Sections 72(1) and (6)).  An occupier of part of such a property, who has paid periodical payments, in respect of such occupation, during the period whilst an offence under section 72(1) was being committed, may seek to recover those payments by way of a rent repayment order (Sections 73 and 74 of the Act).  The jurisdiction to determine the application is exercisable by a residential property tribunal under the provisions of section 73(5) of the Act.
3. In exercise of his rights under the Act, on 18 January 2012 the Applicant applied to the Residential Property Tribunal for a rent re-payment order against the Respondent, providing information with that application about his rent payments and details of the conviction of the Respondent for an offence under section 72(1) of the Act.
4. The Applicant had lived in the Property during the academic year 2010/11 at a rent of £75 per week.
5. This application was considered jointly with applications by Mr Edward Bourns (BIR/00CN/HMA/2012/0006) and Ms Lydia Taylor (BIR/00CN/HMA/2012/0005), who were occupiers of the Property at the same time as the Applicant, as similar/identical issues applied in all three applications. In this decision, reference to the Applicant means to Mr Lewis. There is also occasional reference to the applicants, which means Mr Bourns, Mr Lewis and Ms Taylor together.
6. In connection with its determination of this case, the Tribunal inspected the Property on 6 June 2012. It is a part of the old Nottingham Maternity Hospital site off Peel Street, and has been adapted for student living. There are five flats in total in the building (Clusters A – E). Cluster E (which comprises 5 bedrooms each with a wash band basin) is accessed by a front door, leading into an entrance lobby with some storage space. There is no further useable accommodation on the ground floor, but stairs lead down to a basement with a large kitchen / communal room, and the boiler which services all five clusters. The upstairs floor is accessed by a staircase off the entrance lobby, leading to a corridor off which are the five bedrooms, two separate WC’s, and two shower rooms. Generally the Property has heating throughout, adequate fire protection, and modern windows. It is clearly part of an old institution though, and the general décor is basic. 
The Law and its application to this case
7. The relevant law is contained in sections 61, 72, 73 and 74 of the Housing Act 2004, which so far as is material are set out in the Appendix to this decision.
8. It should be noted, applying some of the provisions in the Appendix to this case, that:
a. Under section 73(8), in a case of this type, the Tribunal may not make a rent repayment order unless firstly it is satisfied that the Respondent has been convicted of an offence under section 72(1) of the Act, secondly that the Applicant has paid periodical payments (here meaning rent) for the period during which the offence was committed, and thirdly that the Application is made within 12 months of the conviction. 
b. Section 74(8) means a rent repayment order can only be sought for the 12 months ending on the date of the Application. In this case therefore, the Tribunal can only look back at the 12 month period from 19 Jan 2011 to 18 Jan 2012. 

c. The period during which it is alleged in this case that the Respondent had no licence started on 2 October 2010 and ended on 23 March 2011.

d. The effect of sections 73(5) and 74(6)(a) is that in this case the Tribunal cannot make an order except in respect of the period from 19 Jan 2011 until 23 March 2011 (inclusive). Even though it appears the Respondent was committing an offence for a longer period of time, no rent repayment order may be made in respect of that longer period.

e. The period from 19 Jan 2011 until 23 March 2011 (both inclusive) is 9 weeks and 1 day. The rent paid by the Applicant was £75 per week. The maximum amount that might be recovered by a rent repayment order in this case is therefore the sum of £685.71. 
The hearing

9. A hearing of the Application took place on 6 June 2012 at Nottingham Magistrates Court. The Applicant attended with his father. Mr Edward Bourns was also present with his mother, Mrs Bourns, as his representative. Ms Lydia Taylor did not attend. The Respondent was represented by Mr Sukhdev Singh, a director of the Respondent company.

10. The Tribunal had before it the documents provided by the Applicant, which included a certificate of conviction of the Respondent and details of rental payments made by the Applicant for the Property. There was no paperwork from the Respondent at all.

11. Mr Singh, on behalf of the Respondent, did not dispute the conviction of the Respondent on 21 December 2011 for an offence of being in control of or managing a house in multiple occupation without a licence, contrary to section 61 and 72(1) and (6) of the Housing Act 2004 for the period from 2 Oct 2010 until 23 March 2011. The Respondent had pleaded guilty and the court fined the Respondent £850 with costs of £1661 and a victim surcharge of £15. A second offence was also committed of failing to display a name and address at the Property contrary to s234 Housing Act 2004 for which the Respondent was fined a further £150.
12. Neither did Mr Singh dispute that for the period for which a rent repayment order was being sought, the Applicant (and indeed all the applicants) had paid rent in the sum of £75 per week.

13. There was some dispute about the quality of the accommodation provided to the applicants. The applicants suggested they had experienced considerable difficulties with the tenancies. For various periods, no cold water had been provided to one of the WC’s, and both cold and hot water had not been supplied at various times. Heating had also not been supplied to one of the bedrooms. 
14. The applicants also said there were regular intrusions upon their privacy by workmen and cleaners, attending to the necessary repairs, without any or any adequate warning or notice.

15. Mr Singh accepted that there had been problems with the water and heating which were unacceptable. He challenged the allegations of inappropriate intrusions by workmen. The Tribunal accept that where the accommodation and services are inadequate, as they were here, it may well be necessary for more trades people to attend than a tenant may like. But it should have been perfectly possible to ensure that the applicants were given notice of such attendance, and certainly to make sure that any visitors to the Property fully respected the fact that the rooms were the applicant’s homes, which on the evidence before the Tribunal was not always the case.

16. Mr Singh gave the Tribunal some financial information about Bede Street Ltd. He said that the Property was its only property asset. It was mortgaged and repayment of that mortgage was costing some £4,600 per calendar month. Income was not covering outgoings at present, as there were only 13 rent paying tenants, and he had personally funded the company in the sum of £150,000 to keep it going. He anticipated having at least 36 lettable units eventually which would make the company financially viable.
17. Both parties voluntarily disclosed to the Tribunal the existence of an endeavour to negotiate an amount that may be acceptable to both parties as a rent repayment sum. The Tribunal was in no position to comment on such negotiations but it did request that the parties establish whether, if a rent repayment order was made,  the parties were agreed on the amount. After a short adjournment, Mr Singh indicated that the Respondent would be willing to accept an obligation to make a rent repayment to the Applicant in the sum of £500. The Applicant confirmed that this sum would be an acceptable sum to receive as a rent repayment.
18. The Tribunal is satisfied that the requirements for a rent repayment order to be made are satisfied and that it is appropriate to make a rent repayment order in this case. It regards the sum that the parties have agreed as being an appropriate amount in the circumstances of this case, taking into account the factors set out in section 74(6) of the Act.
Appeal
19. Either party has a right to apply for leave to appeal against this decision, and if this is granted, to then appeal to the Upper Tribunal (Lands Chamber). To do so, the party wishing to appeal needs to apply in writing for leave to this Tribunal, within 21 days of this decision, stating the party’s name and address (and that of any representative), identifying the decision against which that party wishes to apply for leave to appeal, and stating the reasons for seeking leave to appeal. If leave to appeal is refused by this Tribunal, a party may renew its application for leave to appeal direct to the Upper Tribunal by applying so that the Upper Tribunal receives the application within 14 days of notification that this Tribunal has refused leave. If leave to appeal is granted, the party appealing should make the appeal within one month of that grant. Fuller details of the procedures for appealing are contained in a document sent with this decision notice.


C J Goodall


Chairman

Date

14 June 2012
Appendix
(extracts  from Housing Act 2004)
61 Requirement for HMOs to be licensed 

(1) Every HMO to which this Part applies must be licensed under this Part unless [not applicable] …

(2) A licence under this Part is a licence authorizing occupation of the house concerned by not more than a maximum number of households or persons specified in the licence
…………….

72 Offences in relation to licensing of HMOs 
(1) A person commits an offence if he is a person having control of or managing an HMO which is required to be licensed under this Part (see section 61(1)) but is not so licensed. 

……………..
73 Other consequences of operating unlicensed HMOs: rent repayment orders 
(1) For the purposes of this section an HMO is an "unlicensed HMO" if- 

(a) it is required to be licensed under this Part but is not so licensed, and 

(b) neither of the conditions in subsection (2) is satisfied. 

(2) The conditions are- 

(a) that a notification has been duly given in respect of the HMO under section 62(1) and that notification is still effective (as defined by section 72(8)); 

(b) that an application for a licence has been duly made in respect of the HMO under section 63 and that application is still effective (as so defined). 

…..
(5) If- 

(a) an application in respect of an HMO is made to a residential property tribunal by … an occupier of a part of the HMO, and 

(b) the tribunal is satisfied as to the matters mentioned in subsection …. (8), 

the tribunal may make an order (a "rent repayment order") requiring the appropriate person to pay to the applicant …….. the periodical payments paid as mentioned in subsection (8)(b), as is specified in the order (see section 74(2) to (8)). 

………..

(8) If the application is made by an occupier of a part of the HMO, the tribunal must be satisfied as to the following matters- 

(a) that the appropriate person has been convicted of an offence under section 72(1) in relation to the HMO, or has been required by a rent repayment order to make a payment in respect of housing benefit paid in connection with occupation of a part or parts of the HMO, 

(b) that the occupier paid, to a person having control of or managing the HMO, periodical payments in respect of occupation of part of the HMO during any period during which it appears to the tribunal that such an offence was being committed in relation to the HMO, and 

(c) that the application is made within the period of 12 months beginning with- 

(i) the date of the conviction or order, or 

(ii) if such a conviction was followed by such an order (or vice versa), the date of the later of them. 
…………

(10)  In this section-

“the appropriate person” …means the person who at the time of the payment was entitled to receive on his own account periodical payments payable in connection with such occupation;…
74 Further provisions about rent repayment orders 
(1) This section applies in relation to rent repayment orders made by residential property tribunals under section 73(5). 

(2) Where, on an application by the local housing authority, 

……………… 

(5) In a case where subsection (2) does not apply, the amount required to be paid by virtue of a rent repayment order under section 73(5) is to be such amount as the tribunal considers reasonable in the circumstances. 

This is subject to subsections (6) to (8). 

(6) In such a case the tribunal must, in particular, take into account the following matters- 

(a) the total amount of relevant payments paid in connection with occupation of the HMO during any period during which it appears to the tribunal that an offence was being committed by the appropriate person in relation to the HMO under section 72(1); 

(b) the extent to which that total amount- 

(i) consisted of, or derived from, payments of housing benefit, and 

(ii) was actually received by the appropriate person; 

(c) whether the appropriate person has at any time been convicted of an offence under section 72(1) in relation to the HMO; 

(d) the conduct and financial circumstances of the appropriate person; and 

(e) where the application is made by an occupier, the conduct of the occupier. 

(7) In subsection (6) "relevant payments" means- 

(a) ……….. 

(b) in relation to an application by an occupier, periodical payments payable by the occupier, less any amount of any housing benefit payable in respect of occupation of the part of the HMO occupied by him during the period in question.

(8) A rent repayment order may not require the payment of any amount which- 

(a) …………

(b) (where the application is made by an occupier) is in respect of any time falling outside the period of 12 months ending with the date of the occupier's application under section 73(5); 

and the period to be taken into account under subsection (6)(a) above is restricted accordingly
