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29th August 2012
DECISION

1. The Tribunal determines that the Appeal by Miss Olubi against the demand for recovery of expenses under Part 3 of Schedule 3 to the Housing Act 2004 is dismissed.
2. The Tribunal determines that Miss Olubi must pay to the Respondent Council within 56 days the sum of £5,388 in respect of the works to the premises, details of which are set out below, and £1,077 in respect of the costs of the Council details of which are also set out below.  The Tribunal determines that an interest rate in respect of these works of 7.5% is reasonable.
REASONS

Background

3. This matter came before us for hearing on 17th August 2012 following an Appeal made by Miss Olubi against both an improvement notice sent to the Appellant on 21st September 2011 and a demand sent under Schedule 3 Part 3 of the Housing Act seeking the recovery of expenses in the sum of £7,004 dated 25th April 2012. The property in question is 53 Malden Avenue, London SE25 4HR (“the Property”)
4. Miss Olubi’s application to Appeal both these two matters was determined by a Tribunal on 22nd June 2012 when her request for an Appeal against the improvement notice was rejected, it being considerably out of time.  However, that Tribunal did allow the Appeal against the demand for expenses and issued directions to enable that matter to come before us on 17th August 2012.
5. Prior to the Hearing we received a bundle of documents from the local authority which contained a witness statement of Mr Peter Gagg, employed by the Council as a Building Surveyor together with extensive exhibits which we will refer to as necessary.  In addition there was a statement from Miss Olubi, likewise with exhibits, and copies of various items of correspondence passing between the parties and with the Tribunal which included a copy of Miss Olubi’s original Application and the earlier decision made by the Tribunal giving her permission to Appeal in respect of the demand for the cost of works.

6. It is perhaps helpful to set out briefly the chronology of this matter.  It appears that in June of 2011 Miss Olubi’s tenant, a Miss Sewell, made formal complaint to the local authority in respect of a number of matters which caused her concern.  As a result of this complaint the Property was inspected by an environmental health officer and an informal notice under the Housing Act 2004 was served in June.  It appears that Miss Olubi did not undertake any works of any moment to correct the perceived difficulties and following a further inspection of the Property, which complied with Section 239 of the Act in August 2011, an improvement notice was served on Miss Olubi dated 21st September 2011 indicating that there were category 1 and category 2 hazards present at the Property.
7. It does not appear that Miss Olubi took any meaningful action following the service of the improvement notice and in November 2011 a notice under Schedule 3 Part 2 paragraph 4 was served notifying her of the Council’s intention to take action.  Subsequently it appears that a specification was prepared, sent to tender and works were eventually undertaken completing sometime in April of 2012.  The costs of those works after some variations was £5,388 plus VAT and the Council sought to recover their own expenses for administrative matters at 30% of that cost giving a figure of £1,616.40.  A demand in the sum of £7,004 was delivered to Miss Olubi in April 2012 and remains outstanding at the time of the Hearing.
Hearing

8. Miss Olubi had indicated prior to the hearing date that she would not be in attendance.  The local authority was represented by Mr Gagg who was accompanied by a Mr McKeever, an employee of the local authority.
9. We had read Mr Gagg’s extensive witness statement and noted the various exhibits.  We had also read Miss Olubi’s witness statement which included some exhibits in particular a couple of alternative quotations from MJW Construction and CJR Construction.  We will return to those in due course.

10. Mr Gagg went through the chronology telling us that there was some five months given to her before any default action was taken and seven months before the Council undertook any works.  He did not think that Miss Olubi appeared to question the works that were to be undertaken nor was any argument raised that the notices were wrongly served or did not comply with the Act.

11. He told us that he had put the work out for tender and had received three estimates although one arrived out of time.  The estimate that was accepted was the lowest and indeed was only a few hundred pounds away from the other estimate which was out of time.  He told us that the estimate of WC Evans was within 10% of the figures that he thought would be appropriate for the works that were undertaken.

12. It appeared that during the course of the works additional problems were noted and this had the effect of increasing the original quotation, which was £4,603.20, to £5,388.  He told us that his finance department had indicated that it was not necessary to pass the VAT on to Miss Olubi and that accordingly she was saving some 20% as against the costs if she used the same contractors and paid them herself.  He was satisfied that the works were properly required and that those had been carried out correctly by the preferred contractor.  
13. Insofar as the Council’s charge of 30% was concerned he told us that there was an audit report in 1991 which had indicated a figure of 30% as being reasonable.  The local authority had also carried out some benchmarking albeit some while ago which appeared to indicate that charges were made by local authorities varying from 42% in respect of these works to no charge at all.  It was noted that at the time of the creation of this document Croydon’s costs appeared to be 25%.  Mr Gagg had also prepared a record of the time spent on dealing with the matter, charged out at three varying rates for a senior officer, surveyor and administrative officer and gave, he calculated, a time cost of £1,249.  He did however accept that this document was not produced contemporaneously or based upon any time recording system.  He was of the view that 30% was a high charge for the administration of this type of contract in the commercial world rather than the public sector, but it was the figure that the local authority charged over which he had no control.  He told us that it included notices after the initial improvement notice, the tendering specification and such administration as was required.

14. He was asked by the Tribunal about one or two expenses, including for example the clearance of rubbish.  He told us that he had not inspected the tenancy agreement.  However, the rubbish needed to be cleared because it was a hazard and Miss Olubi had not queried that cost.  On the question of interest at 7.5% again he told us this was fixed by the Council’s finance department and he had no idea how that percentage figure was achieved.
The Law
15. The law applicable to this matter is as set out on the attached schedule.
Findings
16. It is a pity that Miss Olubi did not attend the Tribunal Hearing. We understand that health issues may have kept her away. Her witness statement largely complained of the difficulties she had had with her tenant in trying to get works undertaken.  She had made various excuses as to the difficulties she had had but it is right to say that it appears that limited work had been undertaken by her before the local authority moved in to deal with the works under the improvement notice.  She told us of the financial difficulties that she had and placed the blame largely at her tenant’s door for the difficulties that she had suffered.  She had produced a couple of alternative quotations from CJR Construction, a figure of £1,430 for carrying out the works shown on the estimate and from MJW Construction, a figure of £1,425 for carrying out works.  These estimates were dated after the repairs had been completed by the local authority.  Mr Gagg had made enquiries as to the bona fides of these companies and had not been able to make contact with one at all and neither appeared to have landlines.  He was told CJR Construction was largely a decorating company and he cast doubt on the accuracy of these estimates.
17. We bear in mind the provisions of section 15(6) of the Act which states “If no appeal against an improvement notice is made under that Part of that Schedule within the period for appealing against it, the notice is final and conclusive as to matters which could have been raised on appeal”
18. We considered and accepted the specification documentation and the tendering process.  Mr Gagg had received three responses albeit one out of time.  It is interesting to note that the late tender response was under £300 less than the quotation from WC Evans in the sum of £4,603.20.  We are satisfied that the proper tendering process was followed and that the costs of the works are reasonable.  These costs were increased as a result of further investigations on inspection and again we accept that those works were necessary and that the costs of those works were reasonable.  It appears that a good deal of additional electrical works were required and with the various omissions that were made and the need to carry out additional works to the heating system this caused an increase in the tendered figures from £4,603.20 to £5,388 which we accept is reasonable.
19. Insofar as the fees for the local authority are concerned, the Act entitles them to recover expenses reasonably incurred taking action under Part 2 of Schedule 3 to the Act.  In this case the Council through Mr Gagg had produced somewhat dated information from an audit commission report which appeared to indicate that 30% was the figure that the Council should aim for to ensure that all “admissible items were included.”  It refers to not charging “significantly less than 30% of the costs of works.”  Mr Gagg told us that the costs of the initial improvement notice were not included within these figures but only subsequent notices, the preparation of the specification and the consideration of the tender as well as such management of the works were undertaken by him and he had prepared a time sheet showing costs of some £1,249.  He freely admitted that the time recorded was not contemporaneous but his view of the amount of time that he would have spent on the various matters listed on his record.
20. Whilst accepting that the costs of works is reasonable we do think that a charge of 30% on a fairly minor contract such as this, allowing for the time spent by Mr Gagg and his colleagues is on the high side.  Mr Gagg admitted that he did not think that in the commercial world this would be the usual percentage charge levied but did feel there needed to be an element of penalty imposed to ensure that someone in Miss Olubi’s position did not consider the use of the local authority as her contractor and avoid any additional financial penalty as a result.  We have considered the matters before us.  The time recorded figures represent approximately 23% of the total contract price.  However, Mr Gagg himself admitted that these were only collated as a result of memory and not from any specific documentation.  We considered also the benchmarking exercise that the Council had undertaken which showed variations in charges, albeit somewhat historic, from 42% by the London Borough of Wandsworth to a number of London Boroughs making no percentage charge but merely relying of the officer’s hourly rate.  We conclude, therefore, that a reasonable charge to be made by the local authority should be 20% of the contract price of £5,388, based upon the time recorded by Mr Gagg.  This gives a figure of £1,077 which we find Miss Olubi should pay.
21. Insofar as the interest rate at 7.5% is concerned, whilst it might seem on the high side, it is slightly less that the County Court judgment rate, presently 8% and we do not therefore think that the rate of interest is so unreasonable as to require any interference from us. 
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29th August 2012
Part 3 E+WRecovery of certain expenses
IntroductoryE+W
7This Part of this Schedule applies for the purpose of enabling a local housing authority to recover expenses reasonably incurred by them in taking action under paragraph 3.
Recovery of expensesE+W
8(1)The expenses are recoverable by the local housing authority from the person on whom the improvement notice was served (“the relevant person”).E+W
(2)Where the relevant person receives the rent of the premises as agent or trustee for another person, the expenses are also recoverable by the local housing authority from the other person, or partly from him and partly from the relevant person.
(3)Sub-paragraph (4) applies where the relevant person proves in connection with a demand under paragraph 9—
(a)that sub-paragraph (2) applies, and
(b)that he has not, and since the date of the service on him of the demand has not had, in his hands on behalf of the other person sufficient money to discharge the whole demand of the local housing authority.
(4)The liability of the relevant person is limited to the total amount of the money which he has, or has had, in his hands as mentioned in sub-paragraph (3)(b).
(5)Expenses are not recoverable under this paragraph so far as they are, by any direction given by a residential property tribunal on an appeal to the tribunal under paragraph 11, recoverable under an order of the tribunal.
Service of demandE+W
9(1)A demand for expenses recoverable under paragraph 8, together with interest in accordance with paragraph 10, must be served on each person from whom the local housing authority are seeking to recover them.E+W
(2)If no appeal is brought, the demand becomes operative at the end of the period of 21 days beginning with the date of service of the demand.
(3)A demand which becomes operative under sub-paragraph (2) is final and conclusive as to matters which could have been raised on an appeal.
(4)Paragraph 11 deals with appeals against demands.
InterestE+W
10Expenses in respect of which a demand is served carry interest, at such reasonable rate as the local housing authority may determine, from the date of service until payment of all sums due under the demand.E+W
AppealsE+W
11(1)A person on whom a demand for the recovery of expenses has been served may appeal to a residential property tribunal against the demand.E+W
(2)An appeal must be made within the period of 21 days beginning with the date of service of the demand or copy of it under paragraph 9.
(3)A residential property tribunal may allow an appeal to be made to it after the end of the period mentioned in sub-paragraph (2) if it is satisfied that there is a good reason for the failure to appeal before the end of that period (and for any delay since then in applying for permission to appeal out of time).
(4)Where the demand relates to action taken by virtue of paragraph 3(3), an appeal may be brought on the ground that reasonable progress was being made towards compliance with the improvement notice when the local housing authority gave notice under paragraph 4 of their intention to enter and take the action.
This does not affect the generality of sub-paragraph (1). 

(5)The tribunal may, on an appeal, make such order confirming, quashing or varying the demand as it considers appropriate.
(6)A demand against which an appeal is brought becomes operative as follows—
(a)if a decision is given on the appeal which confirms the demand and the period within which an appeal to the Upper Tribunal may be brought expires without such an appeal having been brought, the demand becomes operative at end of that period;
(b)if an appeal to the Upper Tribunal is brought and a decision is given on the appeal which confirms the demand, the demand becomes operative at the time of that decision.
(7)For the purposes of sub-paragraph (6)—
(a)the withdrawal of an appeal has the same effect as a decision which confirms the demand, and
(b)references to a decision which confirms the demand are to a decision which confirms it with or without variation.
(8)No question may be raised on appeal under this paragraph which might have been raised on an appeal against the improvement notice.
� EMBED PBrush  ���
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