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Decision
1.
The following Rent Repayment Orders are made:

Samkat Limited is to pay to Katie Macdonald the sum of £335


Samkat Limited is to pay to Chloe Blackman the sum of £335


Samkat Limited is to pay to Ariane Cantwell the sum of £335


Samkat Limited is to pay to Lori Campbell the sum of £335


Samkat Limited is to pay to Lucinda Bounsall the sum of £335


Samkat Limited is to pay to Will Stone the sum of £335

Background
2.
Katie Macdonald, Chloe Blackman, Ariane Cantwell, Lori Campbell, Lucinda Bounsall and Will Stone (“the Applicants”) are the former tenants of Samkat Limited (“the Respondent”) at 39 Arley Hill, Bristol BS6 5PJ (“the property”) and have applied for Rent Repayment Orders against the Respondent.
3.
The Memorandum of an Entry in the Register of the Bristol Magistrates’ Court for 16th November 2011 in respect of the Respondent reads as follows:

“On the 17/05/2011 at the City of Bristol having control of or managing a house in multiple occupation which is required to be licensed, namely 39 Arley Hill, Cotham, Bristol, committed an offence in that said property is not so licensed. Contrary to section 72(1), part 2 of the Housing Act 2004.
Verdict: Proved in Absence – 16/11/2011

Fined £5,000

To pay victim surcharge of £15.00

To pay costs of £1360.32.”

Another offence under the Housing Act 2004 was also proved in absence and the Respondent was fined.  

4.
On 31st May 2012 the application by the Applicants for Rent Repayment Orders was received and directions were issued on 14th June 2012.  With those directions the Tribunal gave notice to the parties under Regulation 21 of the Residential Property Tribunal Procedures and Fees (England) Regulations 2011 that the Tribunal intended to proceed to determine the matter on the basis only of written representations and without an oral hearing.  Also that if the matter were dealt with in that fashion it might be considered by a Chairman sitting alone, or alternatively with another Member of the Panel, rather than by a full tribunal of three members.  The parties were given the opportunity to object to that procedure by writing to the Tribunal no later than 14 days from 14th June 2012.  No written objection has been received and the matter is being deal with on the basis only of written representations supplied by the Applicants and without an oral hearing.

5.
Documents have been received from the Applicants but although the Directions were sent to the Respondent and subsequently letters were written to the Respondent requesting submissions and a response to the Directions, nothing at all has been received from the Respondent.  All the documents which have been received have been considered.
The Law

6.
The following provisions of the Housing Act 2004 are relevant to this application:

Section 72 E+W
(1) A person commits an offence if he is a person having control of or managing an HMO which is required to be licensed under this Part (see section 61(1)) but is not so licensed.
(6) A person who commits an offence under subsection (1) or (2) is liable on summary conviction to a fine not exceeding £20,000.
Section 73

 E+W(1) For the purposes of this section an HMO is an “unlicensed HMO” if—
(a)it is required to be licensed under this Part but is not so licensed, and
(b)neither of the conditions in subsection (2) is satisfied.
(2)The conditions are—
(a)that a notification has been duly given in respect of the HMO under section 62(1) and that notification is still effective (as defined by section 72(8));
(b)that an application for a licence has been duly made in respect of the HMO under section 63 and that application is still effective (as so defined).
(3)No rule of law relating to the validity or enforceability of contracts in circumstances involving illegality is to affect the validity or enforceability of—
(a)any provision requiring the payment of rent or the making of any other periodical payment in connection with any tenancy or licence of a part of an unlicensed HMO, or
(b)any other provision of such a tenancy or licence.
(4)But amounts paid in respect of rent or other periodical payments payable in connection with such a tenancy or licence may be recovered in accordance with subsection (5) and section 74.
(5) If—
(a)an application in respect of an HMO is made to a residential property tribunal by the local housing authority or an occupier of a part of the HMO, and
(b)the tribunal is satisfied as to the matters mentioned in subsection (6) or (8),
the tribunal may make an order (a “rent repayment order”) requiring the appropriate person to pay to the applicant such amount in respect of the housing benefit paid as mentioned in subsection (6)(b), or (as the case may be) the periodical payments paid as mentioned in subsection (8)(b), as is specified in the order (see section 74(2) to (8)).

(8) If the application is made by an occupier of a part of the HMO, the tribunal must be satisfied as to the following matters—
(a)that the appropriate person has been convicted of an offence under section 72(1) in relation to the HMO, or has been required by a rent repayment order to make a payment in respect of housing benefit paid in connection with occupation of a part or parts of the HMO,
(b)that the occupier paid, to a person having control of or managing the HMO, periodical payments in respect of occupation of part of the HMO during any period during which it appears to the tribunal that such an offence was being committed in relation to the HMO, and
(c)that the application is made within the period of 12 months beginning with—
(i)the date of the conviction or order, or
(ii)if such a conviction was followed by such an order (or vice versa), the date of the later of them.
(10) In this section—
· “the appropriate person”, in relation to any payment of housing benefit or periodical payment payable in connection with occupation of a part of an HMO, means the person who at the time of the payment was entitled to receive on his own account periodical payments payable in connection with such occupation;

· “housing benefit” means housing benefit provided by virtue of a scheme under section 123 of the Social Security Contributions and Benefits Act 1992 (c. 4);

· “occupier”, in relation to any periodical payment, means a person who was an occupier at the time of the payment, whether under a tenancy or licence or otherwise (and “occupation” has a corresponding meaning);

· “periodical payments” means periodical payments in respect of which housing benefit may be paid by virtue of regulation 10 of the Housing Benefit (General) Regulations 1987 (S.I. 1987/1971) or any corresponding provision replacing that regulation.

(11)For the purposes of this section an amount which—
(a)is not actually paid by an occupier but is used by him to discharge the whole or part of his liability in respect of a periodical payment (for example, by offsetting the amount against any such liability), and
(b)is not an amount of housing benefit,
is to be regarded as an amount paid by the occupier in respect of that periodical payment.

Section 74

 E+W(1) This section applies in relation to rent repayment orders made by residential property tribunals under section 73(5).
(2)Where, on an application by the local housing authority, the tribunal is satisfied—
(a)that a person has been convicted of an offence under section 72(1) in relation to the HMO, and
(b)that housing benefit was paid (whether or not to the appropriate person) in respect of periodical payments payable in connection with occupation of a part or parts of the HMO during any period during which it appears to the tribunal that such an offence was being committed in relation to the HMO,
the tribunal must make a rent repayment order requiring the appropriate person to pay to the authority an amount equal to the total amount of housing benefit paid as mentioned in paragraph (b).

This is subject to subsections (3), (4) and (8).

(3)If the total of the amounts received by the appropriate person in respect of periodical payments payable as mentioned in paragraph (b) of subsection (2) (“the rent total”) is less than the total amount of housing benefit paid as mentioned in that paragraph, the amount required to be paid by virtue of a rent repayment order made in accordance with that subsection is limited to the rent total.
(4)A rent repayment order made in accordance with subsection (2) may not require the payment of any amount which the tribunal is satisfied that, by reason of any exceptional circumstances, it would be unreasonable for that person to be required to pay.
(5)In a case where subsection (2) does not apply, the amount required to be paid by virtue of a rent repayment order under section 73(5) is to be such amount as the tribunal considers reasonable in the circumstances.
This is subject to subsections (6) to (8).

(6)In such a case the tribunal must, in particular, take into account the following matters—
(a)the total amount of relevant payments paid in connection with occupation of the HMO during any period during which it appears to the tribunal that an offence was being committed by the appropriate person in relation to the HMO under section 72(1);
(b)the extent to which that total amount—
(i)consisted of, or derived from, payments of housing benefit, and
(ii)was actually received by the appropriate person;
(c)whether the appropriate person has at any time been convicted of an offence under section 72(1) in relation to the HMO;
(d)the conduct and financial circumstances of the appropriate person; and
(e)where the application is made by an occupier, the conduct of the occupier.
(7) In subsection (6) “relevant payments” means—
(a)in relation to an application by a local housing authority, payments of housing benefit or periodical payments payable by occupiers;
(b)in relation to an application by an occupier, periodical payments payable by the occupier, less any amount of housing benefit payable in respect of occupation of the part of the HMO occupied by him during the period in question.
(8) A rent repayment order may not require the payment of any amount which—
(a)(where the application is made by a local housing authority) is in respect of any time falling outside the period of 12 months mentioned in section 73(6)(a); or
(b)(where the application is made by an occupier) is in respect of any time falling outside the period of 12 months ending with the date of the occupier’s application under section 73(5);
and the period to be taken into account under subsection (6)(a) above is restricted accordingly.

 (14) Any amount payable to an occupier by virtue of a rent repayment order is recoverable by the occupier as a debt due to him from the appropriate person.
 Section 77 E+W
In this Part—

(a)“HMO” means a house in multiple occupation as defined by sections 254 to 259, and
(b)references to an HMO include (where the context permits) any yard, garden, outhouses and appurtenances belonging to, or usually enjoyed with, it (or any part of it).
Inspection

7.
It was decided that an inspection of the property was not required.

Reasons

 8.
The Applicants occupied the property by virtue of a tenancy agreement dated 15th September 2010 for the term 15th September 2010 to 30th June 2011.  In accordance with the terms of that agreement each of the Applicants paid a deposit of £335 and rent of £335 per month.  The first payment of rent was to be paid on 15th September 2010 and subsequent payments on the first of the month.
9.
Each of the Applicants has signed a statement that between 1st October 2010 and 30th June 2011 they each paid £335 per month for 9 months and that the last month, June 2011, was covered by their deposit. This was a total of £18,090 over the course of the tenancy.  They applied for a repayment of everything they are eligible for up to the full amount.  Miss Campbell added a note that Carla agreed to take their deposits for June’s rent.  Perhaps Carla collected the rent on behalf of the Respondent but that is not explained.  Bank statements were produced in support of most of the payments.  As nothing has been received from the Respondent to contradict this evidence I accept it as being correct.
10.
No submissions have been made by the Respondent that any of the conditions which have to be satisfied before a Rent Repayment Order can be made are absent.  I find that those conditions are satisfied and consequently Rent Repayment Orders may be made by the Tribunal.  In the particular circumstances of this application, as it is made by the occupiers, the Tribunal has a discretion whether or not to make orders and if orders are made they are to be for such amount as the Tribunal considers reasonable in the circumstances.  However, the orders cannot require the payment of any amount which is in respect of any time falling outside the period of 12 months ending with the date of the application to the Tribunal for an Order.  The application was received on 31st May 2012 and therefore I can consider only the payments made in respect of June 2011.  
11.
The date of the offence in contravention of Section 72(1) of the Housing Act 2004 was stated in the Memorandum to be 17th May 2011 rather than over a period.  It was open to the Respondent to produce evidence that although the property was not licensed on that date either that it was licensed in June or was exempt from licensing in June.  It was also open to the Respondent to bring to the attention of the Tribunal any other reasons for the Tribunal not to make Rent Repayment Orders in respect of the June 2011 payments or not to make orders in respect of the full amounts.  In the absence of any evidence or submissions by or on behalf of the Respondent I am satisfied that Rent Repayment Orders should be made in respect of the June 2011 payments in the sum of £335 to each of the Applicants.
12.
If any party wishes to appeal this Decision to the Upper Tribunal Lands Chamber they must first seek permission to appeal from the Residential Property Tribunal and must do so in writing to the Tribunal Offices in Chichester within 21 days of the date of issue of this Decision. Valid grounds for seeking permission to appeal must be given.
R. Norman

Chairman
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