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Summary

1. This is an appeal against the service by the Respondent, North Norfolk District Council,

on 28" May 2012 of an emergency prohibition order (EPO) in respect of residential
premises at Leighton House, 11-13 St Mary’s Road, Cromer, Norfolk. The EPO was
made on the grounds that the authority was satisfied that category | hazards existed on



[image: image2.png]the premises, that the hazards involved an imminent risk to the health and safety of any
of the occupiers of those or any other residential premises, and that no management
order was in force under Chapter | or 2 of Part 4 in relation to the premises. The
hazards appearing in Schedule | to the EPO were :

Excess cotd

Electrical hazards

Falling on stairs

Falis on the level

Food safety

Personal Hygiene & Sanitation

Water Supply

. Fire

The prohibition imposed withimmediate effect was the use of the whole of the premises
for residential purposes (i.e. occupation was prohibited).

N VA WN -

The issues raised in this appeal were :

a Were the premises in a condition, at the date of the hearing, which justified the
confirmation, variation or revocation of the EPO?

b. Were the premises in a condition, at the date of the local authority's inspection
in May 2012, which justified the making of an EPO in the first place?

c. As the Applicant is an owner-occupier living alone in the premises, does the
making of an EPO which prevents her from living there as a matter of personal
choice breach section 6 of the Human Rights Act 1998 and her right to respect
for her private and family life, her home, etc (Article 8) and/or the peaceful
enjoyment of her possessions (Article | of the First Protocol)?

For the reasons which follow the tribunal determines that :

a&b. Both at the date of the local authority’s inspection and at the date of the hearing
the premises were in a condition that was unfit for human habitation and fuily
justified the making of an EPO.

c. Although a drastic measure which prevents the Applicant’s residential occupation
of the property while it remains in its present condition, the tribunal is satisfied
that no breach of her Convention rights has taken place as the local authority’s
action was necessary to control the use of property in accordance with the
general interest.

The appeal against the making of the EPO is therefore dismissed.

Background

The Appellant is the freehold owner of the subject property, a pair of semi-detached
houses which connect at first floor landing level only but are otherwise separate, and
with their own front entrances. The building is three storeys in height and is unique
amongst its neighbours by being detached (they are large terraced houses) and by having
a painted brickwork frontage. Itis of late Victorian construction and had previously been
used as a guest house. A sketch plan of the building appears at page 42 in the hearing
bundle, as exhibit SH| to the witness statement of Simon Hawes. That reveals that the
main building has 21 rooms, with a rear extension across both halves but which couid
not safely be accessed by the authority’s officers.
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According to the local authority’s records members of staff visited in December 2004
to deal with a rat infestation. As a result of the visit a housing condition complaint was
raised, and this resulted in a housing inspection being undertaken in January 2005. The
outcome of this inspection was that Miss Swann was offered a housing grant to assist
with improvements, but she refused.

Whether there were any later visits is unknown, as the council’s computer records for
that period are difficult to access, but in April 2011 a further rat infestation affecting
adjoining neighbouring properties prompted a further visit. The events which led to the
inspection of the premises with a view to action under the Housing Act 2004 started
with the receipt of a complaint by police on 29" March 2012, following a joint police and
RSPCA seizure of birds and animals from the premises. (There is some suggestion that
this referral originated with Norfolk Fire Service, which had concerns about fire safety
and Miss Swann's living conditions). On 10™ April 2012 Mr Rob Lewis, an Environmental
Protection Officer, attended and as a result of what he saw arranged for a formal
inspection to take place at a later date - finally confirmed as 14 May 2012.

On that day Mr Lewis, accompanied by Mr Hawes (an Environmental Heaith Officer),
attended and carried out a thorough inspection of the premises, taking photographs to
illustrate particular points. Their findings are recorded briefly in Mr Lewis’ statement
dated |9 July 2012 and in more detail (with photographs exhibited) in that by Mr Hawes
dated 18" July 2012.

As a result of their findings Mr Hawes invited Miss Swann to attend a meeting at the
council’s offices on 25" May 2012. The purpose of the meeting was to inform her of the
officers’ findings and to discuss the options available to improve her living arrangements.
The identities of those present and the matters discussed appear at paragraphs 30-36
of Mr Hawes' statement.

On 28™ May 2012 Mr Hawes attended at the premises to personally serve Miss Swann
with a copy of the Emergency Prohibition Order made that day. Two days later he
visited in order to serve a further letter confirming the nature of the Category 2 hazards
also identified at the premises, but which had not been included in the EPO. On two
further visits on 19% June and 29" June 2012 Mr Hawes observed that Miss Swann was
present inside the property, although she claimed that she was sleeping elsewhere.

On 26™ june 2012 the tribunal office received an application form seeking to appeal
against the making of the EPO. No grounds of appeal were identified, although on page
7 of the form Miss Swann stated that she had arranged to have legal advice the next day
and would forward details.

Relevant statutory and regulatory provisions

An emergency prohibition order is one of the remedies available to a local authority
under Part | of the Housing Act 2004, which concerns housing conditions. By Part | the
old concepts of fitness for habitation are replaced by a new Housing Health & Safety
Rating System. This is a system founded on the analysis of 29 specified hazards, 5| types
of potential harm (grouped in 4 classes ranging from extreme to moderate, by severity
of outcome), the likelihood of an occurrence that could result in harm to a member of
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a vuinerable group within the next |2 months, and the spread of possible outcomes
resulting from it, expressed as a percentage for each of the classes of harm - to which
representative scale points are assigned. Essentially mathematical, the result of these
calculations for each identified hazard produces a numerical score placing the hazard
within one of a number of bands, ranging from A to C (collectively Category 1) and D
to  (collectively Category 2).'

To assist Environmental Health Officers in carrying out their duties under this Part of the
Act, and in making their HHSRS hazard assessments, the ODPM (now the DCLG) has
published two documents providing Operating Guidance and Enforcement Guidance.?

Section 5(1) of the Act provides :
If a local housing authority consider that a category | hazard exists on any
residential premises, they must take the appropriate enforcement action in
relation to the hazard.

Section 43 provides, inter alia :

(N If -

(a) the local housing authority are satisfied that a category | hazard exists on
any residential premises, and

(b) they are further satisfied that the hazard involves an imminent risk of
serious harm to the health or safety of any of the occupiers of those or
any other residential premises, and

(©) no management order is in force under Chapter | or 2 of Part 4 in
relation to the premises mentioned in paragraph (a),

making an emergency prohibition order under this section in respect of the

hazard is a course of action available to the authority in relation to the hazard for

the purposes of section 5 (category | hazards: general duty to take enforcement

action).

(2)  An emergency prohibition order under this section is an order imposing, with
immediate effect, such prohibition or prohibitions on the use of any premises as
are specified in the order in accordance with subsection (3) and section 44’

3) As regards the imposition of any such prohibition or prohibitions, the following
provisions apply to an emergency prohibition order as they apply to a prohibition
order under section 20 -

(a) subsections (3) to (5) of that section, and
(b)  subsections (3) to (5) and (7) to (9} of section 22.

(4) Part 1 of Schedule 2 (service of copies of prohibition orders) applies in rejation
to an emergency prohibition order as it applies to a prohibition order, but any
requirement to serve copies within a specified period of seven days is to be read
as a reference to serve them on the day on which the emergency prohibition
order is made (or, if that is not possible, as soon after that day as is possible).

(5)  The following provisions also apply to an emergency prohibition order as they
apply to a prohibition order (or to a prohibition order which has become

Housing Health and Safety Rating System (England) Regulations 2005 [Si 2005/3208)
05 HMD 03485/A and 05 HMD 03485/B respectively
Section 44 deals with the content of emergency prohibition orders
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(a) section 25 (revocation and variation);

(b) sections 32 to 36 (enforcementy);

() sections 37 to 39 (supplementary provisions); and

(d) Part 2 of Schedule 2 (notices relating to revocation or variation);

(e) Part 3 of that Schedule (appeals) so far as it relates to any decision to
vary, or to refuse to revoke or vary, a prohibition order; ...

Section 45(2) and other provisions, including Schedule 2, Part lll, deal with appeals
against the making of EPOs. A “relevant person” may appeal', and the appeal is to be
by way of a re-hearing, but it may be determined having regard to matters of which the
authority were unaware. The tribunal hearing the appeal can confirm or vary the
emergency prohibition order or make an order revoking it as from a date specified in
that order.’

An important issue raised by Miss Swann in this case is the extent to which the making
of an EPO interferes with or breaches her rights under the European Convention on
Human Rights, as incorporated into domestic law by the Human Rights Act 1998.
Section 6{1) of the Act provides that it is unfawfu! for a public authority to act in a way
which is incompatible with a Convention right. The relevant rights in this context are
Article 8 of the Convention and Article | of the First Protocol to the Convention, both
of which appear as Schedules to the Act. They read as follows :

Article 8 — Right to respect for private and family life

| Everyone has the right to respect for his private and family life, his home and his
correspondence.

2 There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic
well-being of the country, for the prevention of disorder or crime, for the
protection of health or morals, or for the protection of the rights and freedoms
of others.

First Protocol, Article | — Protection of property

Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No
one shall be deprived of his possessions except in the public interest and subject to the
conditions provided for by faw and by the general principles of international law.

The preceding provisions shall not, however, in any way impair the right of a State to
enforce such laws as it deems necessary to control the use of property in accordance
with the general interest or to secure the payment of taxes or other contributions or
penalties

Inspection
The tribunal inspected the property at 10:00 on the morning of the hearing. At the time
of its inspection the weather was warm and dry. Also present were Mr Hawes and Mr

HA 2004, Sch 2, Part Ill, para 16
HA 2004, 5.45(6)(b)
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Lewis from North Norfolk District Council. Miss Swann was waiting inside the building
but was unaccompanied. She had some difficulty in moving around, especially on the
stairs, and so let the tribunal go on ahead. She did not attempt to follow the party as it
explored the eastern half of the building, which she claimed not to have entered for
several years.

By reference to the sketch plan at page 42 in the hearing bundle (which is not to scale)
the tribunal entered the building by the ground floor entrance on the west side. The
collapsed section of floor in the corner of the hallway had been covered loosely with
cardboard boxes to discourage approach. The party proceeded up the staircase to the
second floor. Many articles were placed by the edges of stair treads or on half landings,
such as tins of cat food and part-filled refuse sacks.

The tribunal started in rooms |, 2 and 4 on the second floor west. The floor in room
2 was scattered with grain or bird seed, and on a chair by the open sash window a live
pigeon was contained in a plastic cat carrying basket. Room 3 appeared to be locked.
Miss Swann managed to climb the stairs and sat on a chair on the top landing while the
tribunal completed its inspection on this floor. The party then descended one floor and
looked in room 8 at the front and along the rear corridor to note the bathroom and WC,
each with collapsed lath and plaster ceilings, and with the bath full of rubbish. The
continued presence of the desiccated remains of a rat was noted. Room 5 at the rear
was full of clutter and could be viewed only from the corridor, which itself was quite
cluttered.

On this first floor there is a wide archway or passage through to the eastern half of the
building. The latter was visibly more cluttered. The tribunal ventured towards the rear,
noting a bathroom and WC in similar condition as those seen previously. A cat was seen
perched on a pile of junk in the bathroom. At the end of the corridor is room |7. The
floor was covered with moulted feathers and bird droppings. A pane in the sash window
was broken, but the whole window was protected on the outside by wire mesh. This
was described as the owls’ room, in which two wild owls had been kept by Miss Swann
apparently for many years until their seizure by the RSPCA earlier this year.

Towards the front of this side of the building was a very cluttered staircase. The party
carefully ascended to the second floor, stepping on or past piles of papers and avoiding
the many half-full plastic bags hanging like a garland from the knob of the newel post. A
live 4-gang trailing socket was spotted under miscellaneous papers and rubbish on the
stairs, where the flex could be a tripping as well as fire hazard. A lodger had allegedly
been living in room 9, at the front on the top floor, until late 201 1; but the extensive
cobwebs stretching from the ceiling across the void of the staircase — which would have
done justice to the special effects department on a Hammer horror film — tended to
belie that. However, a 2009 Argos catalogue was spotted on a stair tread leading to this
floor. The room was full of junk, including a broken bed frame leaning against a wall.

The tribunal then proceeded down the stairs to the ground floor on the east side. The
front door on the eastern half is at the side of the building. Some of the glazed panels
in the door were boarded over externally, and some timber was wedged against the
lower part of the door on the inside, presumably to prevent entry. Immediately inside
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the door the hall floor had collapsed for nearly half its length, so the tribunal was unable
to gain access to room |8 at the front. The door to room |9 was carefully pushed open
and the carpet inside was seen to hang from the main joists, like waves. The floor itself
had collapsed.

On returning to the west side and the entrance hall the tribunal noted from the doorway
that room 2| was in a very similar condition. A doorway was seen leading to the rear
extension on the ground floor, but due to the dangerous condition of the floor in room
21 no access to this was possible. Room 20 at the front was locked. The condition of
the electrical wiring under the stairs was noted. There was a strong smell of rat urine.

Externally, access to the front door is by a path overgrown on either side (and above)
by shrubs. Due to the dense vegetation it was not possible to gain access around either
side of the building to inspect the rear. A partial view of the eastern side wall could be
obtained from the driveway of the adjoining property. The tribunal noted the boarding
over the side entrance door and the need for external repainting with masonry paint.

The hearing — adjournment application
One week before the hearing date the Applicant had applied by fax for an adjournment
on the grounds that she had been unable to find a lawyer to act for her but that “this may
now be possible”. An attempt to contact Miss Swann by phone for greater detail about
the possibility of her obtaining representation — either by a solicitor or surveyor — proved
unsuccessful. The Respondent local authority was asked for its comments. its response,
by its solicitor Miss Duncan, was as follows :
Whilst the Council would like to accommodate Mrs Swann'’s request, if possible,
we do have concerns about an adjournment being granted in this case because
we believe that Mrs Swann is still living in Leighton House at the current time,
consequently we would resist the application on the basis that it is not reasonable
to grant the adjournment taking into account the following factors :
I Mrs Swann has had sufficient time to consult a solicitor since the EPN
was served on 28" May 2012.
2. Mrs Swann is still living in the property and the Council is concerned
about her safety.
3. The hearing is in 6 days time and scheduling another hearing will delay
determination of the notice still further.

The application was refused, but Miss Swann was urged to seek representation and was
assured that she could renew her application at the hearing. If she had by then obtained
a solicitor or building surveyor to act for her then that professional representative could
make a reasoned argument for an adjournment, with sensible suggestions for further
time-tabling directions leading to a new hearing date.

On Monday 6™ August 2012 Miss Swann appeared alone and unrepresented. She was,
however, quite feisty in her views and made some cogent points about how she had in
the past been able to correct the opinions of local authority or fire officers about the
applicability of certain requirements, depending on whether or not at the material time
the building was classed as residential or commercial. However, she had great difficulty
in sticking to the point, which at this stage was whether the hearing should proceed or
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whether she be given a further opportunity to obtain professional assistance.

Miss Swann explained that in the ten weeks since the order had been served upon her
she had seen the CAB in North Walsham twice. Since the directions were issued she had
contacted Shelter; but they waited a week before deciding that as she owned the
property they could not help. She visited Hansells solicitors but they do not do legal aid.
(The chairman expressed doubts that legal aid would be available for representation
before a tribunal in any event). She then went and saw Hayes & Storr, another local firm
of solicitors, but only saw a nice junior solicitor. She therefore discontinued with their
services, believing that they would lack the experience to help. She paid up and left.

Miss Swann informed the tribunal that she had been referred by Age UK to a solicitor
in Ipswich, but she didn’t know who. Age UK had helped her, but the solicitor wanted
more up-to-date information about her income, disability, etc for public funding (legal

aid) purposes.

Asked whether she had approached any surveyors for a condition report to challenge
the measures required by the local authority’s EPO she commented that a surveyor
would charge hundreds of pounds. The tribunal pointed out that a solicitor would
almost certainly advise that she obtain an expert report to see if some less onerous step
could be urged upon the tribunal or if there were any other grounds of appeal. Could
she afford to instruct a surveyor to produce a report, perhaps at a cost closer to £1 000
than several hundred? Could she afford to carry out repair works which Mr Hawes had
valued as being in the order of £100 000?

Miss Swann did not enlighten the tribunal about her means, beyond saying that she did
not believe in spending a lot of money, and could live quite frugally. She did say,
however, that she had taken out a loan for “cowboy work” about 15 years before, for
about £26 000. She was paying £309 per month for it, and it was finally paid off in March
this year. She said that with her pension she coutd not afford another loan until this one
was finished. Now it was finished, but she had not obtained any estimates for the work
needed and so did not know how much to ask for. She said that she had always had a
good relationship with Lloyds Bank and if she asked for money in the past she got it.

The tribunal was extremely conscious that the measure which the local authority had
imposed under the Act, an EPO, had particularly severe consequences for the person
on whom it was served. The tribunal was also conscious that Miss Swann was living in
the premises herself, as owner-occupier. She was not a landlord foisting sub-standard
accommeodation upon paying tenants. Should she have an adjournment of around one
month so that she could obtain legal representation and better present her case?

Having given earnest consideration to the above factors the tribunal reluctantly came to
the conclusion that an adjournment would serve no useful purpose. Miss Swann had
already received assistance from the CAB (which had helped complete her application
form) and from Age UK. She had seen two firms of solicitors locally. Another solicitor,
whose identity she did not know but was based in Ipswich, had been suggested to her
by Age UK. While some public funding might cover initial advice it would not, in the
tribunal’s view, cover legal representation before a tribunal or even the obtaining of an
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expert building surveyor's report which would be essential if she were to challenge the
EPO effectively. The tribunal had no confidence that Miss Swann would, if granted an
adjournment, be in any better position to appeal the EPO than she was now because it
did not believe that she would engage constructively with and pay for a solicitor and
surveyor, or focus on the material issues — the eight Category | hazards.

The hearing — substantive

Mr Simon Hawes was called to give evidence. He confirmed the accuracy of his witness
statement. He told the tribunal that his primary concern was the roof, causing ceilings
to collapse. Windows were broken, although he noticed that morning that they had
been repaired. He was also concerned that halogen free-standing heaters were present,
in close proximity to large quantities of flammable papers and rubbish. The water supply
had been disconnected, and because there was no water there were issues with hygiene,
especially as Miss Swann used her hands and knees to climb the stairs. There was also
no working kitchen. He understood that Miss Swann uses a microwave oven instead.

He did not believe that Miss Swann uses the east side of the building, but the condition
of the electrics and stored rubbish raise grave concerns about fire. The building has
good fire doors, but he was confident that with the refuse in the building fire would
spread very quickly, preventing means of escape. Pests were also in the building.

In drawing up his schedule of risks he had regard to Guidance under section9 of the Act,
which is basically a risk assessment of hazards in property. He informed the tribunal that
he had attended HHSRS training twice and been told not to alter the outcomes, as he
was not medically qualified. Instead he altered the figures for likelihood as appropriate.

He then proceeded to go through each of the Category | hazards listed in Schedule |
to the EPO, attracting vocal criticism from Miss Swann on each point. (As she told the
tribunal that she had a poor memory and would forget various points if she had to wait
until the end of his evidence she was permitted to interject on each point as the evidence
went along).

On the subject of excess cold Miss Swann agreed that repairing the roof was the most
important, but she said that in a north Norfolk winter it would not be possible to achieve
the desired 18-21°C that Mr Hawes talked about. She commented that she had lived
in the house for 70 years, that she and her mother used to sleep with the windows open
in winter, and that she lived in a different era from Mr Hawes, whom she described as
“mollycoddled™.

On the lack of water supply, with consequent effects on personal hygiene, etc, Mr

Hawes noted that Miss Swann was buying |2 litres of bottled water every day, as she had

turned her supply off for some time. The supply had not been disconnected by Anglian

Water. Miss Swann said that she had turned it off not because of leaks but for two

reasons :

a That she wanted to avoid frozen pipes during the severe weather in February,
and

b. Because there might be a leak in a pipe betow a sink which was being pulled off
the wall in one of the rooms.
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The chairman expressed surprise that for nearly six months Miss Swann had managed
without running water or a flushing toilet, when the freezing weather had long gone.
When asked why she had not called in a plumber she said that she always used the best
tradesmen in the town but that they are now old and retired, and she did not know who
to use — especially after her experience of the “cowboy” son of a reputable builder a few
years back. When asked what toilet facilities she had (a commode had been seen in one
of the rooms) Miss Swann claimed that she had a chemical Elsan toilet, as used on
campsites. Asked how she disposed of the contents, she told the tribunal that she
poured it down a drain at the back of the house — even thought she had told the tribunal
at the inspection that it was not possible to get around the back.. She was smaller, she
said, and could squeeze underneath the bushes. Why she should live like this when the
cost of restoring a functioning water supply could be quite modest was not answered.

On the issues of personal hygiene and lack of kitchen facilities she insisted that she had
not suffered any illness in this last five years and was probably healthier than Mr Hawes.
She said that she washes in a bowl, and pours it down the sink. She had a kettle in the
house and was very fussy about what she ate, with no “sloppy food”, and always used
a microwave oven as a cooker was dangerous for her as she had a problem with her
balance. She did not need to wash up as she used disposable plates and cutlery. The
tribunal studied a photograph and noted what appeared to be open food containers
(bread, etc) on a work surface. She said that she bought three loaves a day, but they
were to feed the birds.

Miss Swann challenged the claimed risk of fire as she did not use gas fires (although the
tribunal had noticed a targe blue gas bottle in one of the rooms), did not smoke, use
cookers or chip pans. She saw no problem with the halogen heaters. There were only
two on one socket and one on another, the heaters are only 8 kilowatt, and electricity
can be turned off if water is coming through, so there is no risk of shock.

On the subject of electrical hazards Miss Swann said that the wall light fittings in the hall
had been removed and blanked off properly by an electrician about 10 years before, and
nothing had been said until now. Asked why he had not got in outside expert advice on
possible electrical hazards, especially concerning the three-phase supply, Mr Hawes said
that he did not think he needed to. He accepted that if it is part of the guidance then he
had not complied. He was referred to page 146 of the Operating Guidance, at page 149,
para 23.19.

Miss Swann said little on the subject of falls on stairs, other than that she admitted that
a handrail on the front step was needed due to her balance problem, but inside she was
fine because there were bannisters to hold on to.

On the subject of domestic hygiene, pests and refuse, Miss Swann emphasised that she
bought large 10 kg drums of rat poison. Both officers noted that there seemed to be less
of a problem than in the past, but they were fairly sure that rats were moving between
rooms particularly on the ground floor, where the flooring had collapsed due to damp.
The tribunal was surprised by Miss Swann'’s suggestion that if the council were to give
her an extra large refuse bin for a couple of weeks that would resotve the problem of
accumulated rubbish. She was asked whether a skip might not be more appropriate, and
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that clearing the stairways and landings would be a considerable task. The state of the
main traffic routes in the premises seemed to be a blind spot for Miss Swann, as she
seemed to show no concern at all about the current squalor.

A frequently recurring theme throughout the hearing was Miss Swann’s belief that the
council had deliberately waited to take these steps until she had ceased operating as a
guest house (often for those in desperate housing need and poor circumstances), as a
grant would have been mandatory when she was operating a business. Now she would
have to find the money herself. This was gone into at some length, with reference to the
2005 grant application, as a homeowner. Grant assistance was capped at £20 000 or so,
and the homeowner had to meet the rest of the costs of essential works. If there were
insufficient funds to do all that was required, which could result in the grant monies being
wasted, then no grant would be awarded. At the time very substantial and expensive
roofing works were required. Miss Swann could not afford to do them, and she did not
proceed with the grant application.

Mr Hawes concluded his evidence by describing the other options available to the local
authority under the Act and why an EPO was regarded as the most appropriate one. An
order restricted to part of the property, allowing her to live in a small section maintained
in better order, was not in his view feasible. There was still the problem of lack of water
and an unsafe electricity supply.

He discussed the likely cost of repairs, which he suspected would just about equal the
value of the property in its present condition; thus making the possibility of raising funds
by equity release problematic. Miss Swann could not otherwise obtain a mortgage. On
the other hand, the property is in a good location and seemed fundamentally sound, so
a builder/developer would probably be very interested in gutting it and converting it into
six flats — three on each side, which would be similar to a number of other properties
in the same street. The option of selling one half of the building and allowing her to
remain in the other half, after repairs, had also been canvassed with Miss Swann but she
had not been interested. She told the tribunal that it had been her home for 70 years,
it held many memories for her, and she would not leave it voluntarily.

Miss Swann's attention was distracted from the hazard issues in the case by two other
matters :

a. Her continuing sense of both loss and injustice at the removal of her owls and
cats (although some cats had since been returned), and
b. Her sense of injustice that the council was more concerned about the interior of

her home than with the nuisance activities of tenants in a neighbouring property
for which it may have (at least in her eyes) borne some responsibility. Payment
for damage to her fence was a recurring theme.

An important point that Miss Swann urged upon the tribuna! was that she had been told
that if she relied upon her human rights she could not lose. The tribunal interpreted this
as a claim founded upon her Convention rights, in particular to those expressed in Article
8 and Articie | of the First Protocol. This was her home, and she could live there as she
liked. More dramatically, “if someone wants to commit suicide they will”.
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Miss Swann concluded by asking that the tribunal lift the emergency prohibition order
on the basis that she will get the work done. Part of her problem, she said, is :
...that | have not seen my animals. Both owls were 20 years old. | must have
been doing something right. | am pretty sure | can pay for the works.

In response Miss Duncan reminded the tribunal that the local authority was relying upon
no fewer than eight Category | hazards. EPOs are not frequent, but the condition of
this property is serious. The Applicant has health problems affecting her balance, and
there are worries about her falling backwards. The property suffers from collapsed
floors and a leaking roof, and simply clearing rubbish from the stairs will not resolve all
its problems. The tribunal had heard financial evidence, but there was none that she has
the funding to pay for the necessary works. The council had talked about splitting the
house as a means of allowing Miss Swann to continue living there, and it remains very
concerned about her safety.

Findings

The tribunal has little difficulty in accepting that the local authority’s eight Category |
hazards have been proved, although for the future it wishes to draw attention to the
need for technical issues concerning gas or electrical safety to be confirmed by obtaining
areport from a qualified professional, as recommended in the Operating Guidance. An
Environmental Health Officer cannot be expected to have a technical knowledge of
every aspect of housing safety. This tribuna! has dealt with a case where it revoked an
EPO based on a risk of explosion because the Applicant landlord was a CORGl-quafified
gas installation engineer and his evidence was far more persuasive than that of an officer
who had acted without first obtaining technical evidence of his own.

The real issues are :

a Whether the making of an EPO was the most appropriate measure for the local
authority to take, and

b. Does taking such a course of action against the owner and sole occupier of

premises constitute unreasonable interference with that person’s Convention
rights?

The Act requires a local authority to take action where Category | hazards are found to
exist. The tribunal agrees with Mr Hawes' view that merely serving a Hazard Awareness
Notice in such circumstances is a box-ticking exercise designed to absolve the authority
of any future blame if an accident or death were later to occur.

It also agrees that there is no evidence that Miss Swann even recognises the existence
of these hazards, let alone that she has either the intention or financial means to take any
remedial action. Repairs will be carried out only under compulsion, and while Miss
Swann remains in residence her life is at severe risk, principally from tripping and falling
on the stairs or on rubbish or through a new hole appearing in the ground floor hallway,
or from the outbreak of fire.

Her evidence wavered from claims that there was nothing wrong with her heaith to an
admission that she had problems with her balance, that she could not move to alternative
accommodation “because | can't climb stairs”, and — in answer to a question by the
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chairman :
| need help. My disability is getting a lot worse this last few years.

The tribunal does not accept Miss Swann'’s evidence that she is driving around in her car
at night and is not sleeping in the premises. This is despite the fact that apart from a
folded up camp bed seen in room 8 there is no functioning bed, sleeping bag or quilt in
any room that the tribunal was able to inspect.

It does not accept that she has the means to pay for anything other than minor works,
although she probably could pay for the repair of minor plumbing leaks so that her water
supply might be restored, and for an electrician to check the safety of the three-phase
supply. Repairs to the roof, ceilings and the whole of the flooring to the ground floor are
simply beyond her.

Landlords receiving rent from tenants of accommodation which is hazardous to life or
health are deserving of severe criticism and compuilsion to improve housing standards
so that the accommodation is fit for use. Part | of the Housing Act 2004 provides the
means to do so. But should such action also be taken against an owner-occupier who
chooses to live by different standards, and who perhaps cannot afford or does not
approve of central heating, and is content with the permanent fresh air that comes from
draughty doors or windows?

Miss Swann says that this is unjustified interference with her human rights. She lives in
a different era, and does not want to be mollycoddled. There is no suggestion that Miss
Swann is anything other than of sound mind, so one has to be careful about employing
the argument that the council knows better and it must save her from herself.

However, both Article 8 and Article | to the First Protocol contain provisos. Paragraph

2 of Article 8 states :
There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a
democratic society in the interests of national security, public safety or the
economic well-being of the country, for the prevention of disorder or crime, for
the protection of health or morals, or for the protection of the rights and
freedoms of others. {emphasis added]

The proviso in Article | of the First Protocol states :
The preceding provisions shall not, however, in any way impair the right of a
State to enforce such laws as it deems necessary to control the use of
property in accordance with the general interest or to secure the payment
of taxes or other contributions or penalties. [emphasis added]

The subject premises have on at least two occasions in the past caused a rat infestation
problem affecting neighbouring properties. Although the building is detached the gap
between it and adjoining properties is not great, and if fire were to take hold it would
spread rapidly and could imperil neighbouring homes and their occupants. Further,
elsewhere in the 2004 Act provision is made for the management of property which is
empty. Amongst the criteria which the local authority and a residential property tribunal
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must take into account are “the interests of the community™®.

The principal function of Part | of the Housing Act 2004 and the Housing Health and
Safety Rating System which it has introduced is the health and safety of the occupant(s)
of the subject premises. In this case that means only Miss Swann. She may choose to
live in a way that suggests that she is no longer able to maintain past standards but, even
though she is at times reluctant to admit it, she is failing in her health and cannot manage
as before. The tribunal is concerned that she is living in a death trap, and one which has
in the past and may well in the future (unless remedial action is taken) affect the health
or interests of those in the surrounding area. It is also satisfied that the above provisos
do apply and entitle a public authority to take action against Miss Swann by serving upon
her an Emergency Prohibition Order.

However, as freely admitted by the council’s representatives, it is one thing to ensure
that the premises are vacant; it is another to arrange for their expensive repair. This is
a problem which North Norfolk District Council must resolve the best way it can.

Dated 15 August 2012

Graham K Sinclair — Chairman
for the Residential Property Tribunal

6

See Housing Act 2004, s.134(3)(a) .




