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DECISION OF THE RESIDENTIAL PROPERTY TRIBUNAL ON AN
APPLICATION UNDER SECTION 73(5) OF THE HOUSING ACT 2004

Case Reference: LON/0O0AG/HMA/2012/0004

Premises: 4 Havering, Castlehaven Road, London NW1 8TH

Applicants

Representative:

Respondents
Representative
Date of Decision

Leasehold Valuation Tribunal

(1) Katrina Jane McFarlane

(2) Nicholas Charles Flooks

(3) Aleksandra Anna Kozowska
(4) James Connery

(5) Ruby Wootton

(6) Katrina Dixon

Mr Michael Warren

EHO, London Borough of Camden

(1) Mr Abdul Kalam
(2) Mrs Jahanara Begum
Mr Kayum Kalam (Son)

13 November 2012

Mr John Hewitt Chairman
Mr Christopher Gowman

DECISION

Decision

1. The decision of the Tribunal is that that Rent Repayment Orders shall
be and are hereby made pursuant to section 73(5) of the Housing Act
2004 in favour of the persons and in the sums set out below:

Katrina Jane McFarlane
Nicholas Charles Flooks

£6,500.00
£6,500.00
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12.

13.

14.

15.

16.

17.

18.

lease of the Premises was granted by Camden to the Respondents for
a term of 125 years from that date [86-129]. The lease records the net
premium paid was £212,000 and that the Respondents had obtained a
discount of £38,000. On 25 June 2004 the Respondents were
registered at the Land Registry as the proprietors of the lease [131].

On 23 June 2005 the Respondents, named as Mohammed Abdul
Kalam and Jahanara Begum, wers registerad at the Land Registry as
the proprietors of a freehold property, 23 Lyndhurst drive, Hatch
Warren, Basingstoke RG22 4QT. The price stated to have been paid is
recorded as being £248,000. This property is now the family home and
the Respondents live there with their son, Mr Kalam.

The subject Premises have been let as furnished accommodation since
about 2006 to the present time. There appear to have been a
succession of tenancies and it seems that most tenants were groups of
students, some of whom studied at University College, London.

The tenancy agreement, the subject of these applications, is dated 20
July 2011. It was granted to four of the six Applicants, Flooks, Dixon,
McFarlane and Wootton for a term of 12 months from 20 July 2011 to
19 July 2012 at a rent of £3,354 per calendar month payable in
advance on the 20" of each month. A deposit in a sum equalling six
weeks rent was paid prior to the grant of the tenancy. Each of the four
Applicants named in the tenancy agreement were required to provide a
guarantor. It appears that mostly parents stood in as guarantors.

The tenancy agreement named Mr Abdul Kalam of 23 Lyndhurst Drive
as the landlord. His contact email address was given as
kayum_mohammed abdul@hotmail.co.uk [38-47].

The letting was arranged by a letting agent engaged by the
Respondents, Tony Alan Estates Limited and the person there who
negotiated the transaction was a Mr Juelz Miah.

By an email dated 23 June 2011 from Mr Miah to Nicholas Flooks [56]
it was stated that the monthly rent was to be paid into an account
numbered 100117094 in the name of J Begum at Barclays Bank; Sort
Code: 20 44 86. It was not in dispute that the ‘J Begum'’ referred to is
the Second Respondent, Mrs Jahanara Begum. It was not in dispute
that throughout the 12 months of the tenancy the rent was so paid. it
was also not in dispute that following the expiry of the tenancy, the
deposit has been repaid.

In or about January 2012 Camden issued a number of summonses
against each of the Respondents. It was alleged that each of the
Respondents was guilty of an offence under section 72(1) of the Act —
A person commits an offence if he is a person having control of or
managing an HMO which is required to be licensed under this Part
(see section 61(1)) but is not so licensed.”
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21.

22.

We adjourned to consider the application. We had regard to Regulation
30 of the Residential Property Tribunal Procedures and Fees (England)
Regulations 2011 (the Regulations). We were satisfied that the
Respondents had been given sufficient prior notice of the hearing. We
noted that by Regulation 30 an adjournment should not be granted
except where it is reasonable to do so having regard to:

a) the grounds of the request;

b) the time at which the request was made: and

c) the convenience of the parties.

We decided that we would not adjourn the hearing to another day. The
application was made very late. The Respondents plainly had the
papers in good time and evidently had sought legal advice from three
different firms of solicitors. We took into account the convenience of the
parties and noted the efforts the Applicants and their witness had made
to be present and the travel arrangements made by some of them. We
also took into account that it was not in dispute that each of the
Respondents had pleaded guilty to an offence under section 72(1) of
the Act.

We were however sympathetic to Mr Kalam who had only seen the
papers for the first time very recently. When we had the parties back in
we explained that we would not adjourn to another day but that we
would adjourn for about an hour and ten minutes or so to give Mr
Kalam some more time to familiarise himself with the papers and to
discuss matters further with his parents. We also explained to Mr
Kalam that given the circumstances of the of the convictions of an
offence under section 72(1) of the Act the Tribunal was empowered by
section 73 to make a rent repayment order of such an amount as it
considers reasonable in the circumstances and that in arriving at its
decision the Tribunal was to have regard to the conduct and financial
circumstances of the appropriate person(s) and where the application
is made by an occupier, the conduct of the occupier. We thus indicated
to him that these were the matters he should focus on.

Mr Warren made an application to amend the applications to include
Mrs Begum as a Second Respondent. He said that it was an error that
Mrs Begum’s name had been omitted. He said that whilst Mrs Begum’s
name was not stated on the subject tenancy agreement, she was one
of the joint owners of the Premises and the rent had been paid into an
account in her name.

Mr Kalam consulted with his parents and rather generously said that
the application was not opposed. Accordingly we granted the
application and dispensed with formal service of it on Mrs Begum.

The statutory law

23.

As a matter of policy Parliament has decided to bring in measures with
the aim of trying to improve the safety and standards of residential
premises occupied by a number of persons who share the facilities
available. For a number of years there has been regulation of houses
in multiple occupation (HMOs).
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(2)
(3)

(4)

(%)

(6)
(7)

(8)

No rule of law relating to the validity or
enforceability of contracts in circumstances
involving illegality is to affect the validity or
enforceability of:

(@)  any provision requiring the payment of
rent or the making of any other periodical
payment in connection with any tenancy
or licence of a part of unlicensed HMO, or

(b)  any other provision of such a tenancy or
licence.

But amount paid in respect of rent or other
periodical payments in connection with such a
tenancy or licence may be recovered in
accordance with subsection (5) and section 74.

=

(a)  an application in respect of an HMO is
made to a residential property tribunal by
the local housing authority or an occupier
of a part of the HMO, and

(b) the tribunal is satisfied as to the matters
mentioned in subsection (6) or (8),
the tribunal may make an order (a “rent
repayment  order’) requiring the
appropriate person fo pay to the applicant
such amount in respect of the housing
benefit paid as mentioned in subsection
(6)(b), or (as the case may be) the
periodical payments paid as mentioned in
subsection (8)(b), as is specified in the
order (see section 74(2) to (8)).

If the application is made by an occupier of a
part of the HMO, the tribunal must be satisfied
as lto the following matters—

(a)  that the appropriate person has been
convicted of an offence under section
72(1)in relation to the HMO, or has been
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(11)

Section74

(S.1. 1987/1971) or any comresponding provision
replacing that regulation.

Further provisions about rent repayment orders

(1)

(2)

(3
(4)

(5)

This section applies in relation to rent repayment
orders made by residential properly tribunals
under section 73(5).

Where, on an application by the local housing
authority, the tribunal is satisfied—

(a) that a person has been convicted of an
offence under section 72(1)in relation fo
the HMO, and

(b)  that housing benefit was paid (whether or
not to the appropriate person) in respect
of periodical payments payable in
connection with occupation of a part or
parts of the HMO during any period during
which it appears to the tribunal that such
an offence was being committed in
relation to the HMO, the tribunal must
make a rent repayment order requiring
the appropriate person to pay to the
authonly an amount equal to the fotal
amount of housing benefit paid as
mentioned in paragraph (b).

This is subject to subsections (3), (4) and (8).

A rent repayment order made in accordance with
subsection (2) may not require the payment of
any amount which the tribunal is satisfied that,
by reason of any exceptional circumstances, it
would be unreasonable for that person to be
required fo pay.

In a case where subsection (2) does not apply,
the amount required to be paid by virtue of a rent
repayment order under section 73(5)is to be
such amount as the ftribunal considers
reasonable in the circumstances.
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time falling outside the period of 12
months mentioned in section 73(6)(a); or

(b) (where the application is made by an
occupier) is in respect of any time falling
outside the period of 12 months ending
with the date of the occupier's application
under section 73(5);

and the period fo be taken into account under
subsection (6)(a) above is restricted accordingly.

(9)—-(13)

(14)  Any amount payable to an occupier by virtue of
a rent repayment order is recoverable by the
occupier as a debt due to him from the
appropriate person.

(15)
(16) Section 73(10) and (11) apply for the purposes

of this section as they apply for the purposes of
section 73.

The hearing

25.

26.

Mr Warren presented the case on behalf of the Applicants.
Mr Kalam presented the case on behalf of the Respondents.

Mr Warren gave oral evidence. Mr Warren produced his witness
statement and the exhibits thereto [60-326]. He confirmed his witness
statement was true when signed and remained true. Mr Warren
confirmed that he was in court at Highbury Magistrates Court on 20
June 2012 when each of the Respondents pleaded guilty to the
charges brought under section 72(1) of the Act and when fines were
imposed and costs orders made.

Mr Warren recounted the enquiries he had made into the subject letting
and the letting in the prior academic year. He said that the
Respondents had sought and obtained exemption from council tax on
the basis that students were in occupation of the Premises.

Mr Warren was cross-examined by Mr Kalam, but he was not cross-
examined on the report of his inspection of the Premises in October
2011 and the deficiencies he noted in his letter to Mr Abdul Kalam
dated 13 October 2011 [156-159].

11
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31

32.

The final witness for the Applicants was Mr Charles Weedon. He
produced his witness statements at [443-447] which he said were true
when signed and remained true save only as to his current address. Mr
Weedon confirmed that he and five other students had rented the
Premises in the academic year 2010/2011. The Premises were laid out
with six bedrooms each furnished with a bed, a desk and other
furniture. He said the letting had been arranged through Mr Miah of
Tony Alan Estates and that although there were six people living there
only four names were on the tenancy agreement.

In cross-examination by Mr Kalam, Mr Weedon said that when Mr
Kalam visited the Premises with his Dad early on in the tenancy he was
asked to give contact details for the occupiers and he handed over a
list of six names with a telephone number against each.

Mr Kalam did not wish to call any evidence in support of the
Respondents’ case.

Findings

33.

34.

35.

We considered Mr Warren to be a careful witness who had carried out
a number of enquiries into the occupation of the Premises in recent
years. We find that Mr Warren is witness upon whom we can rely with
confidence and we accept his evidence.

We equally accept the unchallenged evidence of Mr James Flooks
particularly as to the state of the Premises when he first visited them on
24 July 2011 at pretty much the start of the tenancy.

We were impressed with the evidence given by the Applicants. All were
cross-examined, on some occasions in some detail. They gave careful,
thoughtful and measured replies to the questions put to them. They did
not seek to exaggerate or embellish their evidence. We found them to
be reliable witnesses and we accept their evidence as to the condition
of the Premises when they moved in and the general lack of
responsiveness of the landlord when issues arose. In particular we find
that none of the Applicants had any knowledge of HMOs prior to
signing the tenancy agreement. We find that so far as they were
concerned they thought the tenancy was being taken by all six of them
and that they agreed to share the costs equally. They were told by Mr
Miah that only four names needed to be on the agreement and they
accepted what he told them; it did not occur to them to challenge it. We
are reinforced in this finding by the fact that when Nazira attended the
Premises on 6 August 2011 to sign off the inventory she produced full
and typed details of all the rooms in the Premises and obtained the
signatures of the four persons who were present on that occasion,
even though two of them were not named on the tenancy agreement.
Further during the course of the tenancy agreement all six of the
Applicants had occasion to contact the Respondents’ representative at
some time or another and it seems to us that each of them were dealt
with as if they were a tenant, there being no apparent differentiation
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38.

39.

40.

41.

42.

We thus conclude there is no significance to be derived from the fact
that the monthly rent was made by way of one payment of the full
£3,354.

We reject the submission that the agent, Tony Alan Estates, acting by
Mr Miah, exceeded his authority and that at all material times the
Respondents thought they were simply effecting a letting to just four
tenants. There is no evidence to support that submission. It is plain
from the evidence of the Applicants that Mr Miah was always aware
that the arrangements being entered into were a joint letting of the
whole house by six students all of whom would have a room each and
that they were sharing the rental costs and other house costs on an
equal basis. Thus from the outset the arrangement meant that the
effect of the letting was that the Premises became a licensable HMO
and Mr Miah was aware of this. We are satisfied that the Respondents
were also aware of this. We are reinforced in this conclusion by the
evidence of Mr Weedon about a virtually identical arrangement the
previous year. We are further reinforced in this conclusion by the fact
that on 20 June 2012 both of Respondents pleaded guilty to an offence
under section 72(1) of the Act. In his submission Mr Kalam said that
the Respondents proposed to appeal against their respective
convictions. He said that prior to the trial the Respondents had
solicitors acting for them. The trial was set for a Wednesday and on the
Friday prior the solicitors said that they would not be able to attend the
trial on their behalf. Exactly why was not explained. Mr Kalam said that
his parents were at court with his sister Nazira but no legal
representation. He implied that his parents were bullied or led into the
plea bargain arrangement without fully appreciating the consequences.
itis, of course, a matter for the Respondents whether to seek to appeal
the convictions. The fact is that as at the hearing before us the
convictions stand and we are obliged to take notice of them and to give
effect to the consequences of them.

We thus find that all six Applicants were treated by the Respondents
and their agent and representatives as if they were each one of the
joint tenants to whom the Premises were let. At the behest of the
Respondents’ agent the tenancy was granted to just four of them. We
find that the arrangement was that the tenancy would be held by those
four persons on trust for all six of them.

Accordingly each of the Applicants was an occupier within the definition
set out in section 73(10) of the Act and each of them was an occupier
who paid, to a person having control of or managing the HMO,
periodical payments for the occupation of part of the HMO during the
period 20 July 2011 to 19 July 2012 in which it appears to us that an
offence was being committed in relation to the HMO.

We are satisfied that the Respondents have been convicted of an

offence under section 72(1) of the Act. We are satisfied that the
persons having control of or managing the Premises are the
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48.

48.

50.

51.

Mr Kalam'’s position was that no sum should be required to be repaid.
We asked him to suggest what sum he would contend for in the event
we decided we should make a rent repayment order but he declined to
suggest a figure to us.

AS required by the Act we have to make separate orders in respect of
each of the Applicants. Insofar as the common areas of the Premises
are concerned each of the Applicants would have been affected to
more or the less the same degree. As regards the individual bedrooms
occupied by the Applicants each will have been affected by different
matters or issues and to different degree in terms of the nature, extent
and duration of the issue. Nevertheless this letting was a joint and
several venture for the six Applicants. The rent and costs of running the
house were shared equally between them. There was a ‘all for one and
one for all' approach. We consider we should adopt a similar approach
in assessing the amounts to be repaid and that all six Applicants shall
be treated the same. Mr Warren did not contend for any other
approach.

First we wish to record that there is not any adverse conduct on the
part of the Applicants which we should take into account to reduce the
amount to be repaid. We were more than satisfied that the Applicants
acted reasonably and with moderation. Their reasonable complaints
were made in measured and polite terms. There was no suggestion at
all that the Applicants misused or abused the Premises or the fittings
and furniture or were the cause of any damage. Rent was paid
promptly and regularly. We were satisfied that none of the Applicants
knew that the Premises were a licensable HMO prior to signing the
tenancy agreement and that they knew the Premises did not have the
appropriate licence.

So far as the Respondents are concerned we have to record that at
tenancy handover the Premises were riot presented in a clean and tidy
condition — see Mr James Flook’s evidence. A number of reassurances
given by Mr Miah prior to the signing were not met. In particular the
mice infestation issue was not addressed robustly. Evidently the delay
was due to the failure of the Respondents to pay the appropriate fee to
Camden. The Applicants accepted that the issue was eventually dealt
but they asserted, and we agree, that it took far too long. In his letter
dated 13 October 2011 [156] Mr Warren drew attention to a number of
deficiencies in the Premises. These included hazards relating tfo
domestic hygiene, pests and refuse, personal hygiene, sanitation and
drainage, electrical hazards and fire risks. These were not addressed
and dealt with fully and effectively. We accept that up to January 2012
when Nazira was managing the Premises on behalf of the
Respondents there were some responses to issues raised by the
Applicants and evidently four new beds were provided, but post
January 2012, there was no response at all by the Respondents to
issued raised by the Applicants. Mr Kalam hinted that there was a
reason for this but he did not say what it was.
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John Hewitt

Chairman
13 November 2012
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