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1. The Council is authorised to make an interim Empty Dwelling
Management Order (EDMO) in the form annexed to the witness
statement of Miss Charlotte Gurney at reference C160 — C165 in the
Hearing bundle. It is to be noted, however, that the schedule of works
are not necessarily those works to be undertaken and the comments
made by Miss Gurney at the Hearing are noted in the reasons set out
below.

2. The Tribunal makes no order for payment of compensation.
REASONS

Background

3. This is an application by Central Bedfordshire Council (the Council) for
authorisation to make an interim EDMO under the terms of the Housing
Act 2004. The Act’s intention is to enable the Council, with the consent of
the owner, to enter a dwelling, undertake works to enable it to be let on
the open market and to then let it.

4. In the event that the Council is unable to obtain the owner's consent the
authority can proceed to make a final EDMO without the further
involvement of the Tribunal.

5. Following receipt of the Application directions were given by the Tribunal
leading to a Hearing on 18" July 2012 at the Luton and South
Bedfordshire Magistrates Court. Prior to the Hearing we were provided
with a bundle of documents containing inter-alia the Application,
directions, submissions on behalf of the Council both originally and to
matters raised by Mr Farnish, a witness statement of Charlotte Gurney
with numerous exhibits, a witness statement of Mr Day the owner of 20
The Green and of Mrs Williams of 18 The Green and a statement from
Mrs Julie Luckman dealing with council tax matters. We also received a
witness statement from Counsellor Richard Stay, the contents of which

we noted.

6. Mr Farnish had provided a response with a number of documents which
he exhibited thereto intended to show that he was living at the subject
property.

7. Before we deal with the evidence contained in the bundle and matters put

to us at the Hearing we should firstly deal with the inspection which took
place prior to the Hearing.

Inspection

8. The subject premises is an inner terrace property perhaps built at the turn
of the 20" century and is in a conservation area in Caddington. Externally,
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condition. Part of the ridge tile is broken and there is a missing tile as well
as tiles that have slipped and others that have been pinned in place. The
window frames are in reasonable order although in need of a good lick of
paint and the front door has recently it seems been partly decorated but is
still somewhat tired in appearance. It is not until we entered the property
that the true state of dereliction became obvious. The property comprises
two living rooms to the ground floor with to the rear what would either be a
kitchen or bathroom or both. Upstairs there are three bedrooms, the third
to the rear lying above what is the purported kitchen area. At ground floor
level the property is full of building material, wood, tools and other
extraneous items. Several walls are unplastered, ceilings are not intact
and there is evidence of water ingress. To the rear it was noted that the
side wall to the extension was in part missing and there was no substantial
roof over this part of the property. An attempt had been made to board the
roof area but it was unsuccessful. In this room was a toilet which although
connected to the drains had no running water to flush, a cooker which did
not appear to have been used for some time, a free standing sink unit with
just a cold tap and an acro prop which appeared to be supporting two
RSJs which in turn purported to support the rear wall. At the upper floor
level evidence of damp appeared in the front bedroom and there was part
of the ceiling missing. in the second bedroom, which Mr Farnish told us at
the Hearing he was occupying, there was a single bed and a television but
it was in a state of disarray. The third bedroom lying above the kitchen
was not it seems safe enough to enter but again exhibited severe disrepair.
There was no ceiling and the slates were visible through the rafters.
Plaster was also off these walls.

The rear garden was in a poor state with substantial amounts of brick and
other building material in the part immediately adjacent to the property.
Externally from the ground floor the windows to the rear appeared to be in
very poor condition and in need of replacement.

The Hearing

10. At the Hearing the Council was represented by Mr Wolsey and we also

11.

heard from Miss Gurney and Mr Day. Mr Farnish attended and was
assisted by his friend Miss Crombie. It is right to record that Mr Farnish
told us that he suffered from dyslexia and this had impacted on his ability
to deal with the matter generally and in respect of the Hearing.

We firstly heard from Mr Day who referred to his witness statement and
told us that in his view, since he had bought the property in 2008, Mr
Farnish had never lived there, although he had noted that on the night of
30" July it did appear that he had stayed overnight. He told us that the
state of disrepair of 19 The Green had affected his ability to sell his
property and although the property had been in a poor state when he
purchased he had been told that Mr Farnish was intending to move back
and to carry out refurbishment works.
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13.

14,

15.

16.

17.

He told us that there was damp problems on the party wall with Mr
Famnish’s property and although he did not have a specific surveyor's
report confirming that the damp was emanating from 19 The Green, it was
his view that there could be no other cause for the problems that he was
suffering on this wall.

We then heard from Miss Gurney who had produced a substantial witness
statement with exhibits. The essence of the statement was that from 2000
the Council had been aware of problems with the property and that since
that time on numerous occasions had attempted to interact with Mr Farnish
to ensure that the property was brought up to a reasonable standard.
Numerous letters had been written, attempts at meetings had been
arranged and in some cases taken place but throughout Mr Farnish had
failed to undertake any meaningful works to the property. 1t was, therefore,
the Council's view that the only way that they could ensure that the
property was brought up to a habitable standard, and was prevented from
causing problems to the neighbouring properties and others in the area,
was to apply for an interim EDMO.

In addition to the live evidence of Mr Day and Miss Gurney we were also
referred to witness statements of Mrs Williams who lives at 18 The Green
and Mrs Luckman who had dealings with Mr Farnish on the question of
Council Tax assessments. Mrs Williams told us that she had been at the
property for five years and that it was only in the last eight weeks that she
had seen Mr Farnish to speak to. In the last eight week period she thought
that he had visited the property perhaps early in the morning and then
leaving around lunchtime perhaps two to three times per week. Prior to
that it appeared that he only attended to collect post. She was concerned
about the continuing structural decay of the property and the impact that
this might have on her house.

Mrs Luckman told us in her statement of the contact that she had had with
Mr Farnish about the Council Tax classification. It appears that in July
2011 the property was classified as empty and this information was
conveyed to Mr Farnish. It was not until March of 2012 that he appeared
to query this stating that he was occupying and should therefore get the
single persons benefit. No such formal appeal against the Council’s
assessment of the property as empty had, at the time of the Hearing, been
raised by Mr Farnish.

Mr Farnish had produced a statement with exhibits. We noted all that he
said. He told us that he was 62 and limited capital and no prospects of
earning the money which the Council seemed to think would be required to
bring the property up to a decent homes standard. He recounted problems
that he had had with previous neighbours, in particular harassment from
his neighbours either side, and apparently the dumping of rubbish in his
garden.

Insofar as the on-going works were concerned, he told us that he was
spending a minimum of 20 hours a week on the task and set out in his
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19.

20.

21.

statement a time estimate for carrying out various works which we noted.
In a letter to the Tribunal of 20" May he commented upon the Council's
documentation.

Mr Farnish through Miss Crombie said there seemed to be three matters
that he needed to address; his occupancy, his intentions and why we
should accept that he was now intending to carry out the works. Mr
Farnish told us that people had different ways of living and that he could
get washed and had everything that he needed to survive. If he needed a
shower he could go to the local swimming baths and, although he did not
often use the stove, he had a microwave and a supermarket across the
road which met his food requirements. He told us that his bedroom was
the one in the middle which he can heat and had light, as it appears did the
remainder of the property and that he had wardrobes and cupboards to
store his clothing.

He told that he had experience of property maintenance matters but that if
he could not carry out certain aspects of repair he would get builders in to
carry out the works, weather permitting. On the question of proof of
residency, he referred to various documents that he produced but asked
whether he could provide for example an electricity bill which would have
evidence as to usage of electricity, and therefore occupancy, he was not
able to do so. He had apparently been asked by the local authority to
produce a gas bill but told them there was no gas. He told us of his
intentions and his priorities for the works that he would be undertaking and
accepted that he had been complacent and now had more time available
to carry out the works that were required. He did not, however, have any
evidence as to the ability to obtain loans to fund the cost of the works
although he did tell us had some money in his bank account to assist.

At the conclusion of the evidence we invited Miss Gurney to inform Mr
Farnish as to the Council's steps if an interim order was made. She told
Mr Farnish that this would give them 12 months to enable liaison with Mr
Farnish and to meet and go through the works intended, to approve the
works, which she accepted did not need to be of a standard that was set
out in the draft order, monitor those works and to ensure that the property
was made weather-tight and did not cause potential damage to its
neighbouring properties.

The law applicable to this matter is set out on the attached schedule. We
have considered sections 133 and 134 of the Act as well as schedule 7
and where appropriate schedule 6.

Findings

22.

The law requires us to be satisfied before approving an interim order that
(a) the dwelling has been wholly unoccupied for at least six months or such
longer period of time as may be prescribed (b) there is no reasonable
prospect that the dwelling will be occupied in the near future (c) that if an
interim order is made there is a reasonable prospect that dwelling will
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24.

become occupied (d) that the authority has complied with section 133 (3)
and (e) any prescribed requirements have been complied with. We are
satisfied that the local authority has complied with their requirements and
the question therefore that needs to be considered by us is to be found at
section 134 (2) (a — ¢). In addition to the above of course it is necessary
for us to take into account the interest of the community and the effect the
order will have on Mr Farnish and other third parties. In this case it
appeared to be the Council who may be mortgagees.

What we need to decide therefore is whether or not Mr Farnish is
occupying the property and has done so and will continue to do so. |t
seems to us that occupy means to live in a property not to visit every now
and again or to stay there almost as a squat. The property in our findings
is not habitable. The toilet is not connected to running water and indeed
the rear wall adjacent to the toilet is missing which means that the toilet
seat is open to the elements and potentially to the views of the next door
neighbour. The sink in the kitchen appears to have been recently installed
and has just a cold tap. There appears to be no provision for any hot
water. The bath which is also to be found in the kitchen is not connected.
The cocker does not appear to have been used for some time and there
are no work surfaces for the purposes of preparing food. Whilst the
property did appear to have electricity and cold water in our view it could
not be said to be habitable and we must therefore, on the balance of the
evidence before us, find that Mr Farnish, despite what he said to us, does
not occupy the premises and has not occupied the premises for some
considerable time. There is of course no need for him to occupy the
premises for the purposes of carry out the work. There is substantial
structural works required before the property can be brought up to even a
basis standard for occupation. We therefore find that the provisions of
section 134 (2) (a), (b) and (c) are met. Mr Farnish needs to grasp the
nettle. His explanation as to the reasons for not carrying out the works is
understood but we do not feel that his dyslexia would cause him to be blind
to the fact that the property is uninhabitable. The rear wall to the kitchen
extension and the roof has been missing for some considerable time as
evidenced by the photographs provided by the local authority in the
Hearing bundle.

There is in our view a grave danger that certainly the party wall to No 18 in
the kitchen could suffer from damp as rain will get into that area and
furthermore on the balance of probabilities the damp problems that are
being suffered by No 20 The Green do in all probability emanate from Mr
Farnish’s property. In those circumstances, therefore, given also the fact
that there appears to be a right of way across the rear garden adjacent to
the unsound structure, causes us to believe that it is in the interests of the
community for the interim order to be made. Mr Farnish was told at the
Hearing that the local authority wants to work with him to get the property
brought to a standard where it is habitable. It does not have to be to the
standard as set out on the draft order. The standard of works required are
to bring the property to a condition such that it could be let on the open
market. Mr Farnish does not have to reach that standard if he intends to
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occupy himself. However, if Mr Farnish does not engage with the local
authority then we have no doubt that they will proceed without further
reference to us to obtain a final order to enable them to make the property
sound and capable of being occupied by others than Mr Farnish.
Accordingly the ball is in his court. Instead of dealing with the garden and
decorative matters he needs to concentrate of sorting out the structural
difficulties to the rear and various other issues that require urgent attention.
The time for talking is past. He now needs to show that he has an
intention which can be accepted by the local authority to get on and bring
this property up to a proper standard.

We do not find this is a case where compensation is payable. The
Applicant does not ask us to make an order and it seems to us that if as a
result of the interim EDMO the Respondent does work with the local
authority to bring the property up to a standard, then he will not have lost
and if he fails to do so and a final order is made then on the documentation
provided by the local authority it would seem that the rental income should
be sufficient to cover the refurbishment costs and he will at the end gain a
property which is upgraded and habitable.

Chairman:

A A Dutton

Date: 30y AU\S XL
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$133 Making of interim EDMOs

(1) A local housing authority may make an interim EDMO in respect of a dwelling if-
{a) it is a dwelling to which this section applies, and
(b) on an application by the authority to a residential property tribunal, the

tribunal by order authorises them under section 134 to make such an
order, either in the terms of a draft order submitted by them or in those
terms as varied by the tribunal.

{2) This section applies to a dwelling if-

(a) the dwelling is wholly unoccupied, and

{b) the relevant proprietor is not a public sector body.

"Wholly unoccupied" means that no part is occupied, whether lawfully or

unlawfully.

(3) Before determining whether to make an application to a residential property
tribunal for an authorisation under section 134, the autherity must make
reasonable efforts-

(a) to notify the relevant proprietor that they are considering making an interim
EDMO in respect of the dwelling under this section, and

(b) to ascertain what steps (if any) he is taking, or is intending to take, to
secure that the dwelling is occupied.

{4) In determining whether to make an application to a residential property tribunal
for an authorisation under section 134, the authority must take into account
the rights of the relevant proprietor of the dwelling and the interests of the
wider community.

{9) The authority may make an interim EDMQO in respect of the dwelling despite any
pending appeal against the order of the tribunal (but this is without prejudice to
any order that may be made on the disposal of any such appeal).

(6) An application to a residential property tribunal under this section for
authorisation to make an interim EDMQ in respect of a dwelling may include an
application for an order under paragraph 22 of Schedule 7 determining a iease
or licence of the dwelling.

{7) In this section "public sector body" means a body mentioned in any of
paragraphs (a) to (f) of paragraph 2(1) of Schedule 14.

(8) Part 1 of Schedule 6 applies in relation to the making of an interim EDMO in
respect of a dwelling as it applies in relation to the making of an interim
management order in respect of a house, subject to the following
modifications-

(a) paragraph 7{2) does not appiy;

(b) paragraph 7{4)(c)} is to be read as referring instead to the date on which
the order is to cease to have effect in accordance with paragraph 1(3) and
{4) or 9(3) to (5) of Schedule 7;

{c) in paragraph 7(6)-

(i) paragraph (a) is to be read as referring instead to Part 4 of Schedule 7;
and
(ii) paragraph (b) does not apply;

{d) paragraph 8(4) is to be read as defining "relevant person" as any person
who, to the knowledge of the local housing authority, is a person having an
estate or interest in the dwelling (other than a person who is a tenant
under a lease granted under paragraph 2{3){c}) of Schedule 7).

$134 Authorisation to make interim EDMQOs

{1) A residential property tribunal may authorise a local housing authority to make
an interim EDMO in respect of a dwelling to which section 133 applies if the
tribunal-

{a) is satisfied as to the matters mentioned in subsection (2}, and

(b} is not satisfied that the case falls within one of the prescribed exceptions.

{2) The matters as to which the tribunal must be satisfied are-

(a) that the dwelling has been wholly unoccupied for at least 6 months or such
longer period as may be prescribed,

{b) that there is no reasonable prospect that the dwelling will become occupied
in the near future,

(c) that, if an interim order is made, there is a reasonable prospect that the
dwelling will become occupied,

(d) that the authority have complied with section 133(3), and
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(3) In deciding whether to authorise a local housing authority to make an interim
EDMO in respect of a dwelling, the tribunal must take into account-
(a) the interests of the community, and
(b) the effect that the order will have on the rights of the relevant proprietor
and may have on the rights of third parties
(4) On authorising a”'l'(j'(fa!jbgusing authority to make an interim EDMO in respect of
a dwelling, the tribunal may, if it thinks fit, make an order requiring the
authority (if they make the EDMOQ) to pay to any third party specified in the
order an amount of compensation in respect of any interference in consequence
of the order with the rights of the third party.
{S) The appropriate national authority may by order-
(a) prescribe exceptions for the purposes of subsection (1)}(b),
(c) prescribe requirements for the purposes of subsection {2)(e).
(6) An order under subsection {5)(a) may, in particular, include exceptions in
relation to-
(b) dwellings that are holiday homes or that are otherwise occupied by the
relevant proprietor or his guests on a temporary basis from time to time;
(¢} dwellings undergoing repairs or renovation;
(d) dwellings in respect of which an application for planning permission or
building control approval is outstanding;
(7) In this section-
"planning permission" has the meaning given by section 336(1) of the Town
and Country Planning Act 1990 (c. 8);
"whelly unoccupied” means that no part is occupied, whether lawfully or
unlawfully. (b) prescribe a period of time for the purposes of subsection (2)(a),
and (a) dwellings that have been occupied solely or principally by the relevant
proprietor who is at the material time temporarily resident elsewhere; (f)
dwellings where the relevant proprietor has died not more than the prescribed
number of months before the material time. "building control approval” means
approval for the carrying out of any works under building regulations;
“prescribed” means prescribed by an crder under subsection (5);




