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London Rent Assessment Panel

DECISION OF THE RESIDENTIAL PROPERTY TRIBUNAL

ON AN APPEAL UNDER SCHEDULE 1 PARAGRAPH 10

AND SCHEDULE 2 PARAGRAPH 7

OF THE HOUSING ACT 2004

[hidden text won’t print: amend as necessary]

	Case Reference:
	LON/00BB/HIN/2012/0016

	Premises:
	56 Ridgwell Road, London E16 3LN

	Appellant:
	Mrs A Odukoya-Adekite

	Representative:
	Mr Adekite

	Respondent:
	London Borough of Newham

	Date of hearing:
	20th September 2012

	Appearance for Applicant:
	Mrs A Odukoya-Adekite

Mr Adekite

	Appearance for Respondent:
	Mr G Squires, legal services

Ms F Benjamin, private sector housing officer

Mr A Quinn, principal EHO

	Leasehold Valuation Tribunal:
	Mr NK Nicol

Mr C Gowman

Ms S Wilby

	Date of decision:
	20th September 2012


Decisions of the Tribunal [hidden text: all the headings and text below are optional and may be amended as desired. Add here a summary of the decisions made, as appropriate]
(1) The Appellant has appealed to this Tribunal against an Improvement Notice, a Suspended Improvement Notice, a Suspended Prohibition Order and a charging notice issued by the Respondent in respect of hazards identified at the subject property under the Housing Act 2004 (“the Act”). The relevant legal provisions are set out in the Appendix to this decision. The appeal is rejected for the reasons set out below.

(2) The Tribunal cannot deal with the application under s.34 of the Act to terminate the tenancy granted by the Appellant to those currently in occupation of the subject property, Mr Cosmos and Mrs Mensah, because they did not have notice of these proceedings and did not attend the hearing.

The facts

1. The subject property, 56 Ridgwell Road, London E16 3LN, is one of seven properties owned and let out by the Appellant. It is a ground floor flat in a two-storey terraced block in east London (the Tribunal did not inspect the property because neither party thought it was necessary). The Appellant used to lease it to a housing association, which unfortunately went out of business so that the Appellant was forced to take on the responsibilities of a landlord herself. 
2. The Appellant had been obliged to comply with the housing association’s standards and understood that the property complied with them, at least until the housing association left the picture. By a tenancy agreement dated 8th November 2009, the Appellant let the property to Mr Cosmos and Mrs Mensah, together with their three children. The Appellant had bought the property on the basis that it had three bedrooms and so regarded it as a suitable size for this family.
3. The property came to the attention of the Respondent and Ms Francine Benjamin, Private Sector Housing Officer with the Respondent’s Private Housing & Environmental Health department, inspected it in August 2011. She applied the Housing Health & Safety Rating System and identified a number of hazards:-
a) Crowding & Space (Category 1 hazard) – the family had grown with two further children being born since the commencement of the tenancy, while the third bedroom was smaller than the Respondent’s standards for a single bedroom.

b) Excess Cold (Category 1 hazard) – a patio door did not close properly and two radiators were defective.

c) Entry by Intruders (Category 2 hazard) – the front door lock was defective and the patio door was a problem under this heading too.

d) Food Safety (Category 2 hazard) – there were problems in the kitchen with lighting, cupboard units, worktops and water leaks.

e) Personal Hygiene, Sanitation & Drainage (Category 2 hazard) – there were problems in the bathroom with the light fitting, loose tiling, poorly fitting floor vinyl and a blocked wash hand basin.

4. By letter dated 23rd September 2011 Ms Benjamin wrote further to a conversation she had had with the Appellant giving details of what she had found on inspection and the action she proposed to take as a result. In particular, she proposed serving a Prohibition Order to address the overcrowding and an Improvement Notice to address the other hazards. Each would be suspended to allow time for the Appellant to comply. She further stated:

You will be charged a fee of £475 for this enforcement action. The Housing Act 2004 (HA2004), section 49, allows Local Authorities to reasonably charge to recover certain administrative expenses incurred in the service of certain enforcement notices, orders and actions and is stated in the Private Sector Housing Group Enforcement Policy.

If you believe there are extreme circumstances not to serve a charging notice, please state your reasons in writing by 7th October 2011.

5. The Appellant replied by letter dated 30th September 2011 protesting at the Respondent’s actions on the basis that she had been unaware of the disrepair and that the tenants had seriously abused the property. She also listed the work she intended to carry out to address the hazards. When her workmen sought to attend the property on 3rd October 2011, she alleges that they were refused access by the tenants.

6. Ms Benjamin responded by letter dated 7th October 2011 pointing out that the Appellant has her rights as against her tenants for any damage they have caused and that, if she disagreed with the proposed action, “the appeal procedure will be included in the notice.” She also accepted an invitation to visit the property.

7. The Appellant replied on 13th October 2011 asking to “appeal against your order.” Of course, there was no order yet and so nothing to appeal against. The Appellant clearly misunderstood the position at this stage but the Tribunal is satisfied that the Respondent had adequately explained the position in Ms Benjamin’s letters of 23rd September and 7th October 2011.

8. On 21st October 2011 Ms Benjamin met the Appellant at the property as agreed. Ms Benjamin agreed that the necessary remedial work could be done after the tenants had vacated the property. The Appellant says she was left with the impression that no further action would be taken. The charge mentioned in Ms Benjamin’s letter of 23rd September 2011 was not mentioned by anyone, from which the Appellant assumed that it would not be further pursued.

9. In fact, the Appellant took no action to seek the eviction of her tenants but arranged for a contractor to look at the premises in order to evaluate what work was required. On 16th January 2012, the contractor informed Ms Benjamin that the work, the layout of the property and the overcrowding was such that the work could not be done safely while the tenants remained in occupation. Ms Benjamin took the view, therefore, that enforcement action could not be delayed any further. After discussion with her manager, she did not go ahead with the proposed Suspended Prohibition Order but, on 17th January 2012, she issued an Improvement Notice, suspended until 17th July 2012. The Notice was accompanied by the requisite statement of reasons and explanatory notes, including details of appeal rights.

10. On 7th February 2012 the Appellant purported to serve a Notice Seeking Possession on her tenants. When the tenants described this Notice to Ms Benjamin, she took the view that it was probably invalid.

11. In March 2012 the Appellant sought to commence works. In an exchange by text message on 21st March 2012, Ms Benjamin confirmed that, other than in relation to the wash hand basin, the works could still be left until after the tenants had moved out. The Appellant says her workmen attended to the basin a few days later.

12. By letter dated 22nd May 2012 Ms Benjamin followed up a recent visit to the property and a conversation with the Appellant by revoking the existing Improvement Notice and replacing it. She said the kitchen had deteriorated so badly that an Improvement Notice was required for immediate implementation (the Respondent is satisfied that the Appellant has complied with this Notice). She served that Notice together with a further Improvement Notice suspended until 4th December 2012 for the balance of the works. This time she also went ahead with a Prohibition Order suspended to the same date. She gave the further period of suspension because of her understanding that the Notice Seeking Possession served in February was probably invalid. Again, each Notice and Order was accompanied by the requisite statement of reasons and explanatory notes, including details of appeal rights.

13. Also included with the letter of 22nd May 2012 were two charging notices, issued under s.49 of the Act, each seeking to impose a standard sum of £475 in respect of the Respondent’s costs. By the time of the Tribunal hearing, the Respondent had agreed to waive one of the notices, leaving a single charge of £475. At the Tribunal hearing, Mr Adekite, on behalf of the Appellant, described this charge as “the main issue”.

14. On 30th May 2012 the Appellant attempted to issue possession proceedings against her tenants in the county court. The papers were returned because she had apparently included insufficient copies. Instead, she served a new Notice Seeking Possession on 7th June 2012. She attempted to re-issue the possession proceedings on 12th September 2012 but further progress is awaited.

15. By letter dated 6th June 2012 the Appellant said she was shocked and disappointed to receive the enforcement notices, particularly the charging notices in the light of the tenants, she says, having caused the relevant damage and then refusing access to her workmen. Before the Respondent could reply, the current appeal was sent to the Tribunal on 8th June 2012.

The appeal [hidden text/ won’t print: optional - delete if not needed] 
16. The Appellant’s Application Form to the Tribunal listed 8 grounds of appeal. However, the Appellant had one main submission. This was that she was a good landlord who carried out repairs promptly when notified of them. In those circumstances she submitted, there was no need for any formal action, whether by an Improvement Notice, a Prohibition Order or otherwise. Without formal action, there would be no power to charge and so there would not have been any charging notices.

17. The Appellant also submitted that the Respondent could alternatively have served a Hazard Awareness Notice because the ability to enforce an Improvement Notice or a Prohibition Order was unnecessary in the circumstances. However, the Respondent made it clear that the charging notices would have been issued even if only a Hazard Awareness Notice had been used as the same costs would have been incurred. Since the charging notices were what the Appellant objected to most, she relied particularly on the submission that no formal action had been required at all.

18. The Respondent has an Enforcement Policy, drawn up in line with the Government’s Enforcement Concordat and the HHSRS Enforcement Guidance. The Appellant referred to the following paragraphs amongst others:-

1.4
Enforcement action and resources will be focused on the worst offenders. This means taking legal action where we detect significant or systematic breaches of housing and public health legislation.

1.5
Where insignificant breaches of the law are witnessed and/or the risk to health is low, we will attempt to resolve problems informally.

3.3
The three key principles we will apply to our enforcement activity are:

· Consistency

· Proportionality

· Openness

19. The Appellant alleged that the risks to the tenants’ health from the identified hazards was low. The Tribunal cannot accept this. The Respondent’s analysis identified a number of hazards, including two in Category 1. The Appellant provided no grounds or evidence, expert or otherwise, to challenge this analysis. The Tribunal, as an expert tribunal, examined the Respondent’s analysis but could not find any flaws in it. A Category 1 hazard under the HHSRS is an extremely serious matter involving serious risk to the health of those subjected to it and cannot be brushed off by mere assertion.

20. The Tribunal also does not accept that the Appellant was so clearly a landlord who could be trusted to take the necessary action that formal action was not necessary. The worst hazard identified was that of overcrowding. The solution is for the current occupants to be moved out. That solution is easily obtainable by the Appellant as the Housing Act 1988 provides a ground for possession which only requires service of the requisite two-month notice. Since there is no defence to a valid notice, court proceedings can be quick, as provided for under the Civil Procedure Rules which govern court procedure. If the Appellant, despite being a landlord of seven properties, was unfamiliar with this procedure, she could have taken legal advice, as Ms Benjamin originally advised in her letter of 23rd September 2011.

21. If the Appellant had acted promptly on receipt of the Respondent’s letter of 23rd September 2011, or at least after the joint meeting at the property on 21st October 2011, it is likely that she would have obtained a possession order shortly after or even before the first Improvement Notice was served on 17th January 2012. Instead, one notice and one set of proceedings have been abandoned as invalid and the next set of proceedings have only just been issued. Despite having been given 6 months by the suspension of the first Improvement Notice and a further extension to 4th December 2012 in the current Improvement Notice and Prohibition Order, the Appellant has long delayed appropriate action and clearly did not act promptly.

22. The Appellant sought to deflect criticism on this issue onto the Respondent. She submitted that the Respondent could and should have provided her tenants with alternative accommodation in accordance with their duties to the homeless under Part VII of the Housing Act 1996.

23. Under s.184 of the Housing Act 1996, a local housing authority is obliged to make enquiries in any case where an applicant “may be” homeless. This is a duty with a low threshold. An application for housing assistance need not be in any form. In this case, the Respondent knew from August 2011 that the Appellant’s tenants were subject to two Category 1 hazards, one of which could not be resolved by anything other than their moving out. Ms Benjamin in her letters indicated that the Respondent’s housing department would not act unless there was a possession order but that would not be in accordance with the law. A person is homeless if it is not reasonable for them to continue to occupy accommodation beyond the short term (s.175(3) of the Housing Act 1996 and Ali v Birmingham CC [2009] UKHL 36). The Tribunal finds it impossible to conceive of any circumstances where a local housing authority could justifiably deny that a person in the position of these tenants “may be” homeless in this sense.

24. Ms Benjamin admitted that she had not attempted to get the Respondent’s housing department to consider a homelessness application from these tenants. This is regrettable and could have resulted in the Respondent being subject to judicial review proceedings challenging their failure to take and consider such an application. Mr Squires volunteered an undertaking to take this issue back to his department for further consideration.

25. Having said that, the Tribunal is satisfied that the Respondent’s failure to act in accordance with their duties under Part VII of the Housing Act 1996 does not assist the Appellant because:-

a) Although the tenants would have had a strong case for being regarded as homeless, it is by no means inevitable that the Respondent would have been under a duty to secure alternative accommodation for them, contrary to the Appellant’s assertion.

b) The tenants would not have been obliged to accept any offer of alternative accommodation from the Respondent and so it would not have been inevitable that they would have moved out even if the Respondent had accepted a duty to rehouse them.

c) The Appellant owns the property and she granted the tenancy. She had and still has the power to evict the tenants. The fact that there was possibly an alternative means of resolving the problem does not absolve her of her responsibility.

26. The HHSRS Enforcement Guidance, as reflected in the Respondent’s Enforcement Policy, encourages local authorities to attempt to resolve problems without taking formal action. In the experience of this Tribunal, this is what all local authorities attempt to do. It is what Ms Benjamin attempted to do between her original inspection in August 2011 and the first Improvement Notice in January 2012. The Appellant’s submission is effectively that the Respondent did not go far enough and could have continued to avoid formal action to date and indefinitely thereafter.

27. The Tribunal cannot accept this submission. The first point is that, despite what the Enforcement Guidance says, the Act does not appear to be structured this way. The clear terms of the Act provide that, once a Category 1 hazard has been identified, the authority has no choice but to take one of the listed statutory enforcement actions. If time is needed to allow the authority to reach a resolution without any further formal steps, perhaps by agreement and co-operation with the landlord, then the Act allows the authority to delay such steps, including by suspending Improvement Notices and Prohibition Orders. Seen this way, the Respondent arguably acted unlawfully, albeit to the Appellant’s benefit, in withholding from taking any formal enforcement action between August 2011 and January 2012. Again, they could have been subjected to judicial review proceedings for failing to act sooner. Also again, Mr Squires volunteered an undertaking to take this issue back to his department for further consideration.

28. In any event, the Respondent did give the Appellant sufficient time to resolve the relevant issues without resorting to formal action (see paragraphs 20 and 21 above). As is often the case in these sorts of circumstances, the Respondent could have given the Appellant yet more time but the Tribunal cannot see any basis for criticising them for not doing so here. The periods of suspension now set out in the Improvement Notice and the Prohibition Order of 22nd May 2012 are more than generous. The Tribunal can see the force in the submission, were it to be made, that it is the tenants who have been left in the worst position as they and their children are the ones who have to continue to live in housing conditions which have been identified as hazardous.

29. For these reasons, the Tribunal refuses to set aside or vary the Improvement Notices or the Prohibition Order. On that basis, the Tribunal has no power under s.49(7) of the Act to reduce or quash either of the charging notices. Therefore, the appeal must be rejected.

	Chairman:
	

	
	NK Nicol

	Date: 
	20th September 2012
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Appendix of relevant legislation
[hidden text/ won’t print: optional - delete paragraphs if not needed]
Housing  Act 2004

Section 4

Inspections by local housing authorities to see whether category 1 or 2 hazards exist 

(1) If a local housing authority consider- 

(a) as a result of any matters of which they have become aware in carrying out their duty under section 3, or 

(b) for any other reason, 

that it would be appropriate for any residential premises in their district to be inspected with a view to determining whether any category 1 or 2 hazard exists on those premises, the authority must arrange for such an inspection to be carried out. 

Section 5

Category 1 hazards: general duty to take enforcement action 

(1) If a local housing authority consider that a category 1 hazard exists on any residential premises, they must take the appropriate enforcement action in relation to the hazard. 

(2) In subsection (1) "the appropriate enforcement action" means whichever of the following courses of action is indicated by subsection (3) or (4)- 

(a) serving an improvement notice under section 11; 

(b) making a prohibition order under section 20; 

(c) serving a hazard awareness notice under section 28; 

(d) taking emergency remedial action under section 40; 

(e) making an emergency prohibition order under section 43; 

(f) making a demolition order under subsection (1) or (2) of section 265 of the Housing Act 1985 (c. 68); 

(g) declaring the area in which the premises concerned are situated to be a clearance area by virtue of section 289(2) of that Act. 

(3) If only one course of action within subsection (2) is available to the authority in relation to the hazard, they must take that course of action.

(4) If two or more courses of action within subsection (2) are available to the authority in relation to the hazard, they must take the course of action which they consider to be the most appropriate of those available to them.

Section 14

Suspension of improvement notices 

(1) An improvement notice may provide for the operation of the notice to be suspended until a time, or the occurrence of an event, specified in the notice. 

(2) The time so specified may, in particular, be the time when a person of a particular description begins, or ceases, to occupy any premises.
Section 17

Review of suspended improvement notices 

(1) The local housing authority may at any time review an improvement notice whose operation is suspended.
Section 22

Contents of prohibition orders 

(1) A prohibition order under section 20 or 21 must comply with the following provisions of this section. 

(4) Any such prohibition may prohibit use of any specified premises, or of any part of those premises, either- 

(a) for all purposes, or 

(b) for any particular purpose, 

except (in either case) to the extent to which any use of the premises or part is approved by the authority. 

(5) A prohibition imposed by virtue of subsection (4)(b) may, in particular, relate to- 

(a) occupation of the premises or part by more than a particular number of households or persons; or 

(b) occupation of the premises or part by particular descriptions of persons. 

(7) Any approval of the authority for the purposes of subsection (4) must not be unreasonably withheld. 

(8) If the authority do refuse to give any such approval, they must notify the person applying for the approval of- 

(a) their decision, 

(b) the reasons for it and the date on which it was made, 

(c) the right to appeal against the decision under subsection (9), and 

(d) the period within which an appeal may be made, 

within the period of seven days beginning with the day on which the decision was made. 

(9) The person applying for the approval may appeal to a residential property tribunal against the decision within the period of 28 days beginning with the date specified in the notice as the date on which it was made.
Section 23

Suspension of prohibition orders 

(1) A prohibition order may provide for the operation of the order to be suspended until a time, or the occurrence of an event, specified in the order. 

(2) The time so specified may, in particular, be the time when a person of a particular description begins, or ceases, to occupy any premises.
Section 34

Power of tribunal to determine or vary lease 

(1) Subsection (2) applies where- 

(a) a prohibition order has become operative, and 

(b) the whole or part of any specified premises form the whole or part of the subject matter of a lease. 

(2) The lessor or the lessee may apply to a residential property tribunal for an order determining or varying the lease. 

(3) On such an application the tribunal may make an order determining or varying the lease, if it considers it appropriate to do so. 

(4) Before making such an order, the tribunal must give any sub-lessee an opportunity of being heard.
Section 49

Power to charge for certain enforcement action 

(1) A local housing authority may make such reasonable charge as they consider appropriate as a means of recovering certain administrative and other expenses incurred by them in- 

(a) serving an improvement notice under section 11 or 12; 

(b) making a prohibition order under section 20 or 21; 

(c) serving a hazard awareness notice under section 28 or 29; 

(d) taking emergency remedial action under section 40; 

(e) making an emergency prohibition order under section 43; or 

(f) making a demolition order under section 265 of the Housing Act 1985 (c. 68). 

(2) The expenses are, in the case of the service of an improvement notice or a hazard awareness notice, the expenses incurred in- 

(a) determining whether to serve the notice, 

(b) identifying any action to be specified in the notice, and 

(c) serving the notice. 

(4) The expenses are, in the case of a prohibition order under section 20 or 21 of this Act, an emergency prohibition order under section 43 or a demolition order under section 265 of the Housing Act 1985, the expenses incurred in- 

(a) determining whether to make the order, and 

(b) serving copies of the order on persons as owners of premises. 

(5) A local housing authority may make such reasonable charge as they consider appropriate as a means of recovering expenses incurred by them in- 

(a) carrying out any review under section 17 or 26, or 

(b) serving copies of the authority's decision on such a review. 

(7) Where a tribunal allows an appeal against the underlying notice or order mentioned in subsection (1), it may make such order as it considers appropriate reducing, quashing, or requiring the repayment of, any charge under this section made in respect of the notice or order.
Schedule 1, paragraph 10

(1)
The person on whom an improvement notice is served may appeal to a residential property tribunal against the notice.  

Schedule 1, paragraph 13

(1) The relevant person may appeal to a residential property tribunal against- 

 (a) a decision by the local housing authority to vary an improvement notice, or 
 (b) a decision by the authority to refuse to revoke or vary an improvement notice.
Schedule 2, paragraph 7

(1) A relevant person may appeal to a residential property tribunal against a prohibition order.
Schedule 2, paragraph 9

A relevant person may appeal to a residential property tribunal against- 

 (a) a decision by the local housing authority to vary a prohibition order, or

 (b) a decision by the authority to refuse to revoke or vary a prohibition order.
Schedule 3, paragraph 3

(1) The local housing authority may themselves take the action required to be taken in relation to a hazard by an improvement notice if sub-paragraph (2) or (3) applies. 

(2) This sub-paragraph applies if the notice is not complied with in relation to that hazard. 

(3) This sub-paragraph applies if, before the end of the period which under section 30(2) is appropriate for completion of the action specified in the notice in relation to the hazard, they consider that reasonable progress is not being made towards compliance with the notice in relation to the hazard.
Schedule 3, paragraph 7

This Part of this Schedule applies for the purpose of enabling a local housing authority to recover expenses reasonably incurred by them in taking action under paragraph 3.
Schedule 3, paragraph 11

(1) A person on whom a demand for the recovery of expenses has been served may appeal to a residential property tribunal against the demand.
� EMBED PBrush  ���








[image: image2.png]HM Courts
A & Tribunals
S Service




[image: image3.png]Residential

Property
TRIBUNAL SERVICE



_1375534997

