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1. This is an application by Cosimo Cimino and Wendy Elizabeth Cimino (“the
Applicants”) appealing against an Impravement Notice dated 6 November
2012 (“the Notice”) issued by City of Stoke-on-Trent Council (“the
Respondent”) in respect of a property at 123 Mount Street, Northwood.
Stoke-on-Trent, Staffordshire ST1 2NP ("the Property”) pursuant to sections
11 and 12 of the Housing Act 2004. The application was dated 25 November
2012.

2. Both the Applicant and the Respondent considered that the application could
be considered without a hearing on the basis of written evidence and
documents,

3. The Tribunal arranged to inspect the Property on 1 March 2013, but, as is
discussed later below, were unable to gain access.

4. The Tribunal then considered the documents produced, being the application
form which contained the Applicants’ statement of case, a bundle of
documents provided by the Applicants on 10 January 2013, the statement by
Mr James Turner and attached documents (on behalf of the Respondent)
provided on 29 January 2013, and a further statement of the Applicants dated
6 February 2013. This decision is the appeal outcome of the Applicants’
application.

Law

5. The Respondent is responsible, under statute, for the operation of a regime
designed to evaluate potential risks to health and safety from deficiencies in
dwellings, and to enforce compliance with the standards required. The scheme
is called the Housing Health and Safety Rating System {(HHSRS). It is set up in
the Housing Act 2004 (“the Act”), supplemented by the Housing Health and
Safety Rating System (England) Regulations 2005 (the Requlations).

6. The scheme set out in the Act is as follows:

a. Section 1 (1) provides for a system of assessing the condition of
residential dwellings and for that system to be used in the enforcement
of housing standards in relation to such premises. The system (which
is the HHSRS system) operates by reference to the existence of
Category 1 or Category 2 hazards on residential premises.

b. Section 2 (1) defines a Categery 1 hazard as one which achieves a
numerical score under a prescribed method of calculating the
seriousness of a hazard. A Category 2 hazard is one that does not
score highly enough to be a Category 1 hazard. The scoring system is
explained later.
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Section 4 of the Act provides the procedure to be followed by a local
authority before commencing any enforcement action. If the local
authority becomes aware that it would be appropriate for any property
to be inspected with a view to determining whether a hazard exists, it
must carry out an inspection for that purpose.

The right to carry out the inspection is derived from section 239 of the
Act. This section gives the local authority a power of entry for the
purposes of carrying out a section 4 inspection. The inspector must
have been properly authorised to carry out that inspection, and (in
sub-section 5), the authorised officer must have given at teast 24
hours notice of his (her} intention to inspect to the owner (if known)
and the occupier (if any).

Section 5(1) of the Act provides that

“If a local authority consider that a category 1 hazard exists on any
residential premises they have a duty to take the appropriate
enforcement action in relation to the hazard”,

Section 5(2) says that the appropriate enforcement action means
whichever of the following courses of action is indicated. Those courses
of action are:

i. Improvement notice
ii. Prohibition order
iii. Hazard awareness notice
iv. Emergency remedial action
v. Emergency prohibition order
vi. Demolition order
vii. Declaration of a clearance area

Section 5(3) says that if anly one course of action within Section 5(2)
is available to the authority in relation to the hazard, they must take
that course of action. Section 5(4) says that if two or more courses of
action within subsection (2) are available to the authority in retation to
the hazard, they must take the course of action which they consider to
be the most appropriate of those available to them,

By section 7 the authority has a power (but not a duty) to take action
in respect of a category 2 hazard. The enforcement options for a
category 2 hazard are slightly different from the options for a category
1 hazard, but they include the power to issue an Improvement notice,
make a Prohibition order, or issue a Hazard awareness notice.
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[image: image4.png]Section 11 of the Act gives greater detail of the requirements for an
Improvement Notice for a category 1 hazard if the local authority
decide to issue one (and they must take some form of remedial action
under section 5 above). The notice wiil require the person on whom it
is served to take such remedial action as is specified in the notice. The
remedial action must, as a minimum, be such as to ensure that the
hazard ceases to be a category 1 hazard. It may extend beyond this.
“Remedial action” is defined as action {whether in the form of carrying
out works or otherwise) which, in the opinion of the local authority will
remove or reduce the hazard.

Section 12 gives the authority power to serve an improvement notice if
the local authority are satisfied that a category 2 hazard exists at the
property. The Notice will require the person on whom it Is served to
take such remedial action (as defined in section 11) as is specified in
the notice.

Section 13 specifies that an Improvement notice must specify:

i. Whether the notice is served under section 11 or 12 of the Act

ii. The nature of the hazard and the residential premises on which
it exists

iii. The deficiency giving rise to the hazard

iv. The premises in relation to which remedial action is to be taken
in respect of the hazard and the nature of that remedial action

v. The date when the remedial action is to be started

vi. The period within which the remedial action is to be completed
or within which each part of it is to be completed

The remedial action cannot be required to start earlier than the 28™"
day after service of the notice.

. Section 15 states that the general rule is that an Improvement notice
becomes operative at the end of the period of 21 days beginning with
the day on which the notice is served.

Schedule 1 Part 3 of the Act deals with appeals in relation to
Improvement Notices. Paragraph 10 sets out a general right of appeal
and that an appeal is to a Residential Property Tribunal.

Paragraph 15 states that the appeal is to be by way of a rehearing but
may be determined having regard to matters of which the authority
were unaware. The tribunal may confirm, quash or vary the
Improvement Notice.
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(i.e the operation of the HHSRS} is set out in the Regulations. The procedure
is summarised as follows:

a. There are 29 specific hazards that are identified in Schedule 1 of the
Requlations as risks and these are know as “prescribed hazards”.

b. The first step is for an assessor to establish, in relation to a prescribed
hazard, the likelihood, during the period of 12 months beginning with
the date of the assessment, of a relevant occupier suffering any harm
as a result of that hazard. Guidance under s9 of the Act gives national
average likelihoods for each prescribed hazard but the assessor makes
an individual assessment.

c. The assessors assessment of the likelihood is converted into one of 16
representative scale points on a range of likelihoods, 1:1 {i.e. certain)
to 1:5600 (i.e. very unlikely). The scale points are set out in paragraph
6 of the Regulations.

d. The second judgement for the assessor is the possible harm outcomes,
that could affect a person (who is a member of the most vulnerable
group) as a result of the hazard actually occurring. This is done by
assessing the range of outcomes (of which there are 4 distinct classes)
by means of the average spread of harms for each dwelling type
(which are provided in operating guidance) and the characteristics of
and conditions at, the individual dwelling. Each of the 4 classes of
harm are attributed a representational scale point which are the harm
outcome scores.

e. The assessor then uses the two judgements made (the
representational scale point for the likelihood of harm for the
prescribed hazard and the four harm outcome scores) te produce a
single hazard score using a formula set out in Regulation 6(5). Most
assessors will use a computer model for this calculation.

f. The hazard score will be a single integer. That integer identifies the
hazard as a category 1 hazard if the integer is 1,000 or more, and a
category 2 hazard if the integer is less than 1,000. Each hazard is also
prescribed a2 band, between A and J according to its actual calculated
score, as set out in paragraph 7 of the Regulations.

The Improvement Notice

8. On 1 April 2011 an informal inspection of the Property had been carried out by
the Respondent and a list of required repairs had been sent to the Applicants.
In about October 2012, information had been brought to the Respondents
attention suggesting that the repairs had not been completed. Therefore on 1
November 2012 the Respondent gave written notice to the Applicants of its
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intention to carry out a statutory inspection of the Property on 5 November
2012 under the procedure set out in section 239 Housing Act 2004 (see para
6a above). Possibly this notice was not sent to the Applicants home address,
and on either 2 or 3 November 2012 (the evidence varies) the Respondent
hand delivered another copy of the written notice of inspection letter to the
Applicants home address.

The statutory inspection took place on 5 November 2012. The Applicants did
not attend, They say they could not because their employment shift patterns
did not allow them to obtain time off at such short notice.

The Improvement Notice was issued following the statutory inspection and it
is dated 6 November 2012, It identified one Category 1 hazard and two
Category 2 hazards at the Property, being:

a. Category 1 hazard - Excess Cold (hazard score by Respondent of
10,234} ("the Cold Hazard")

The deficiencies are said to be that (1) there is no suitable fixed space
heating to the Property. This means that bedrooms, kitchen, bathroom
and living rooms cannot be heated or maintained at sufficient
temperatures required for thermal comfort and (2) Unable to access
mainhouse loft space on inspection, due to size of loft hatch (small), it
has been assumed that the mainhouse is lacking sufficient levels of
insulation.

Remedial action required is:

i. Provide a suitable fixed heating system to the property capable of
heating main living rooms and bedrooms to a temperature of 22
degrees centigrade and kitchen / hathrooms to 18 degrees
centigrade when the external temperature is -1°C. The system
must be controllable for both time and temperature. A gas central
heating system is recommended, but if electric storage radiator
system is chosen, it must be capable of maintaining the required
temperatures in the evening, and must be connected via an
economy seven type meter. NB Because electric storage radiators
are more expensive to run than a gas system, it is likely that we
will require an increased level of insulation to the property if this
system is chosen. All works must be carried cut by suitably
qualified engineers recognised by the appropriate national body.

ii. Provide and lay 270mm loft insulation material between the ceiling
joists in all roof spaces where this is not already provided. Include
for insulation to all tanks, pipes and access hatch. Allow for
ventilation at eaves, Electric cables must not be convered unless
advised by a competent electrician.
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Category 2 hazard - Personal Hygiene, Sanitation and Drainage {(hazard
score by Respondent of 523) (“the Hot Water Hazard").

The deficiency is said to be that the hot water system was not working
at the time of inspection. This defect prevents sufficient levels of
personal hygiene from being maintained and consequently will leave
occupants vulnerable to infection / illness.

Remedial action required was to suitably repair or overhaul the hot water
system. If replacement is sought, it is recommended that you provide a
combined heating and hot water system as described below:

Provide combination hot water and central heating condensing boiler and
timer, and suitably sized convector radiators to all rooms with
thermostatic valves where appropriate. Installer to be designer and
ensure that boiler output achieves room temperature of 22°C in main
habitable rooms and 18°C in other rooms when boiler is operating at 2/3
output and external temperature is -1°C. All other works to be carried
out by a properly qualified gas engineer, registered with the appropriate
national body.

If simply replacing the provision of hot water, carry this out as advised
below:

Provide and fix new combination header tank and indirect hot water
cylinder (insulated). Complete with all necessary plumbing and fitted to
comply with recognised Institute Standards (ie Gas Safe Register / IEE
regulations)

Remedial action was to be started on 7 December 2012 and completed
by 28 December 2012.

Category 2 hazard - Electrical Hazards (hazard score by Respondent of
294) (“the Electrical Hazard"”).

The deficiency is — There is a live electrical cable fixed to the rear back
addition wall, accessible in the rear yard area. Although this is out of
reach of children, it still presents a risk of electrocution in its current
condition. Equally, if the brackets pinning it to the wall weather and fail
over time, the wire will drop and hang lower, possibly within reach of
children.

Remedial action required was to employ a competent electrical engineer

to remove this entire electrical cable and make safe any connections.
Work should be carried out in compliance with current IEE Wiring

-7-
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The Inspection

11.

12.

13.

14,

The inspection on 1 March 2013 was attended by Mrs Wendy Cimino for the
Applicants, and by Mr James Turner, Environmental Health Officer, and Mr
Simon Anderson, Senior Environmental Health Officer for the Respondent.

Unfortunately access could not be obtained to the Property. It is currently
tenanted, and Mrs Cimino said she believed the tenant might have changed
the locks. Mrs Cimino had her own keys and tried these in both the front and
the back doors, but unsuccessfully.

There is a rear access way to the back door and so the parties and the
Tribunal were able to view the rear extension which is the position of the
alleged live cable causing the Electrical Hazard. A new light fitting had been
installed and connected to the electric cable. The installation appeared
satisfactory.

The Property is a mid terraced two storey house built pre 1900. It consists of
ground and first floor accommodation with a more recently constructed single
storey extension to the rear. Access at the front door is directly from Mount
Street with three steps rising to the front door. The rear of the house is
accessed through a gated private access road. The Property is of brick
construction external walls with a pitched tile roof covering. There is PVC({U)
timber effect double glazing to ground and first floor. The doors are single
glazed timber. The rear yard is of a concrete finish to footpaths and hard
standing areas. The Property appears to be in fair to good condition
externally.

The Applicants’ case

15.

16.

In the application form, the Applicants explained that following the April 2011
inspection, they fully intended to fit suitable wall heating to the Property. They
said that they were approached by the current tenant (no date is given as to
when) who really wanted to move in straight away and who told them she
would qualify for a Warm Front grant for the installation of a new heating
system. The arrangement was that temporary heating, in the form of portable
oil filled electric heaters and two wall mounted electric fires, would be supplied
by the Applicants in the meantime.

The Applicants’ say that the tenant did indeed apply for a Warm Front grant,
and the Applicants paid for an asbestos test to be carried out to ensure safe
arrangements for fitting of the new central heating system. So far as the
Applicants are concerned, the Warm Front application had been accepted and
everything was on track for a heating system to be fitted that met the



[image: image9.png]17.

18.

19,

20.

tenant’s needs and would meet the requirements of the informal notice of
April 2011,

So far as the Hot Water Hazard is concerned, the Applicants simply say that
they were not aware that the hot water system was not working. Their tenant
had not complained. They suspect that the immersion was not turned on.
They say they have arranged for a qualified electrician to inspect and repair
the defect if indeed it exists.

On the Electrical Hazard, the Applicants say there was a previous light fitting
that had been ripped off by the tenant. The Applicants had effected a
temporary solution by taping up the wire, and a full repair had been
completed at the time of the tribunal application.

The Applicants raise an issue about service of the notice of inspection, in that
they say it was sent to an address that they do not use. They therefore raise
the issue of whether the notice of inspection was validly served.

The essence of the Applicants case is not that they dispute the existence of
the three hazards. 1t is that the Respondent is being heavy-handed in making
statutory demands and putting considerable legal pressure on a small
independent husband and wife team who have already taken a number of
steps to resolve the issues identified by the Respondent.

The Tribunal’s deliberations

Should the Tribunal adjourn and arrange angther inspection?

21.

22,

The first issue considered by the Tribunal was whether to adjourn the
application due to inability to inspect internally. The Tribunal considered this
very carefully because an appeal against an Improvement Notice is by way of
rehearing, and in an ideal situation that requires that the Tribunal carry out a
full inspection of the subject property. The Tribunal were sympathetic to Mrs
Cimino's difficulties with access which appeared genuine.

However, for the following reasons, the Tribunal has decided not te adjourn to
set up another attempt to inspect the Property:

a. The appeal is brought by the Applicants who have to make their case
to the Tribunal. It is therefore for the Applicants to ensure access is
available, which they failed to do.

b. The Tribunal must have in mind the waste of resources arising if a
further date for an inspection has to be arranged.

¢. There is no guarantee that access problems would not arise a second
time.

d. The Applicants have not in essence challenged the existence of the
identified hazards (particularly the main category 1 hazard of Excess
Cold), so that an inspection would only be likely to confirm what the
Applicants have already accepted.

.9.
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derived from the Respondent’s photographic evidence in their bundle
of documents.

Was the notice of statutory inspection validly served?

23.In the view of the Tribunal, by taking action on 2 or 3 November 2012 to
arrange hand delivery of the notice of inspection, the Respondent has properly
complied with the requirements of section 239 of the Act to give notice of
inspection.

Will the issues be resolved by the Warm Front grant?

24. Had Warm Front fitted full gas fired central heating, as the evidence suggests
they were set to do, this application would have been unlikely to arise.
Various reasons have been advanced in the paper submissions for this work
not having been carried out yet. It may be because of a mix-up over returning
a signed permission form. It may be because the tenant has decided not to
proceed with it {as her permission is obviously required), and that may or
may not be connected with the fact that the Applicants say they are to evict
the tenant. The Tribunal does not have to decide the reason, but it is clear to
the Tribunal that this work is at best unlikely to proceed under the Warm
Front Scheme. Responsibility for compliance with an Improvement Notice lies
with the person on whom it is served, and so if Warm Front do not do the
work, the Applicants must.

What decision should be made about the Cold Hazard

25. The most significant of the identified hazards at the Property is the lack of a
fixed heating system and possibly lack of sufficient roof insulation, resulting in
insufficient internal temperature. The Tribunal is entirely satisfied that this is a
Category 1 hazard and that the issuing of an Improvement Notice in respect
of it is justified. It has existed at least since the informal inspection in April
2011, It needs to be remedied. The Applicants accept this. The Tribunal
considers that in respect of the Cold Hazard, the Improvement Notice shouid
be confirmed. The Tribunal approves the alternative remedial actions set out
init.

What decision should be made about the Hot Water hazard

26.The Tribunal accept that lack of a hot water system results in a risk to the
personal hygiene and sanitation of occupants of the Property. It is appropriate
to categorise this as a Category 2 hazard, and to include it in an Improvement
Notice. The proposed remedial action is appropriate and proportionate, in the
view of the Tribunal. Of course, the Applicants say this hazard has already
been remedied. The Tribunal therefore sees no disadvantage in confirming the
Improvement Notice in respect of this hazard. If the work has been done, the
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is done.

What decision should be made about the Electrical Hazard
27.The Tribunal is satisfied that this hazard has already been remedied and there
is no value in it remaining on the Improvement Notice. To that extent the

Improvement Notice is varied by the removal of Schedule 2.2.

When should the work required by the Improvement Notice be completed?

28. The Tribunal varies the Improvement Notice by the insertion of new dates for
commencement and completion of the works. The work should start by 1 May
2013, and be completed by 31 May 2013.

Summary of decision

29.The Tribunal confirms the Improvement Notice dated 6 November 2012 and
issued by the Respondent to the Applicants, but varied by:
a. The deletion of Schedule 2.2
b. The insertion in Schedule 1 and Schedule 2.1 of the date of 1 May
2013 as the date for commencement of work and the date of 31 May
2013 for the work to be completed.

Appeal

30. Any appeal against this decision must be made to the Upper Tribunal (Lands
Chamber). Prior to making such an appeal the party appealing must apply, in
writing, to this Tribunal for permission to appeal within 21 days of the date of
issue of this decision stating the grounds on which that party intends to rely in
the appeal.

C Goodall
Chair
Residential Property Tribunal

Date 19™ March 2013
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