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'-‘5 Service Case No. CAM/00JA/HIN/2012/0021
Property : 138A Lincoln Road, Werrington,
Peterborough, PE1 2NR

Applicant : Brian Searle

Respondent(s) : Peterborough City Council

Date of Hearing : 28" December 2012

Type of Application : Appeal against Improvement Notice —
Schedule 1, Part 3, to the Housing Act 2004
(“the Act”).

Tribunal members : D S Brown FRICS MCIArb (Chair)

John R Morris (Lawyer)
David S Reeve (Lay Member)

DECISION

The Tribunal, by Order, varies the Improvement Notice relating to Lighting by
deleting the works listed in Schedule 2 and substituting:-

“Open up a permanent archway of at least the width of the ‘borrowed light’
window in the wall between the rear living room and the larger of the two
rooms in the back extension”

This being the work already carried out by the Applicant.

STATEMENT OF REASONS

Introduction

1. This is an appeal against three Improvement Notices, dated 24™ May 2012,
served on Mr Searle by Peterborough City Council (“the Council”) in relation
to Lighting, Excess Cold and Damp & Mould Growth under the provisions of
section 12 of the Act.

2. Mr Searle sought to appeal against the Notices but was out of time..
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respect of the Lighting and the Damp & Mould Growth and 5" July in respect
of the Excess Cold.

On 26" July, the Council sent Mr Searle a notice under section 31 of the Act
that it intends to carry out the works.

On 30" August, Mr Searle wrote to the Council asking it to revoke or vary the
Order. The Council replied on 31% August, stating that Mr Searle’s rights of
appeals in respect of his request for the Notice to be revoked or varied had
lapsed.

On 7" September, Mr Searle appealed to this Tribunal against the Council’s
refusal to revoke or vary the Order.

The Law

7.

10.

11

Part 1 of the Act established a system for assessing housing conditions and
enforcing housing standards. The assessment is undertaken by a Housing
Health and Safety Rating System, which entails classifying hazards according
to a Hazard Score — a numerical representation of the overall risk of the
hazard. The Score is based on the evaluation of the likelihood of an
occurrence and of the probable spread of harms that could resuilt.

Those hazards which score 1000 or above (Bands A-C) are classed as
Category 1 hazards. If a local housing authority makes a Category 1 hazard
assessment, it is mandatory under section 5(1) for it to take appropriate
enforcement action. Hazards with a score below 1000 (Bands D-J) are
Category 2 hazards, in respect of which the authority has a discretion to take
enforcement action. One of the options of enforcement is service of an
Improvement Notice.

Section 16(8) provides that a local housing authority (“‘LHA") may vary an
improvement notice with the agreement of the person on whom it was served
or to alter the time and/or events referred to in a suspended notice. The
power to vary is exercisable by the LHA either on an application by the
person on whom the notice was served or on its own initiative - section16(8).

Paragraph 13 of Schedule 1 to the Act provides that the relevant person may
appeal to a residential property tribunal against a decision by an LHA to vary
or to refuse to revoke or vary an improvement notice. The appeal must be
made within 21 days of the date on which the decision concerned was made.

. The appeal is to be by way of re-hearing but may be determined having

regard to matters of which the LHA was not aware. The tribunal may by order
confirm, reverse of vary the decision of the LHA — paragraph 18, Schedule 1.

The Improvement Order

12.

For the reasons set out below, we are only concerned with the Notice relating
to Lighting. This identified the hazard as “Inadequate natural lighting to the



[image: image3.png]rear living room”. The works required can be summarised as removal of the
shower cubicle, opening up the area where the cubicle is now to the side wall
of the house, inserting a new window in that side wall, with appropriate
opening area for ventilation, and relocating the shower in the smaller room in
the rear extension, together with relevant finishing works.

The Inspection

13.

14.

15.

We inspected the property on the morning of the hearing in the presence of
Mr Searle and the Council representatives who attended the hearing.

The Property is a semi-detached 2-storey house that has been converted to
flats. We saw that Mr Searle had undertaken works in respect of the damp
and had installed an electric heater in the small room in the rear extension.

We noted that the level of natural light in the rear living room was low. The
side wall into which the Notice required a new window fo be installed is facing
and close to the side wall of the neighbouring house. Mr Searle has removed
the borrowed light window from the wall between this room and the larger
room in the rear extension and has opened up an archway so that the two
rooms are now effectively combined into one and there is a view through the
rear window to the rear garden from both parts of the enlarged room.

The Applicant’s Case

16.

17.

18.

Mr Searle states that he was renovating the Property and in spite of the work
in progress the local authority intervened.

He made a number of representations regarding the Excess Cold and the
Damp, which are now irrelevant.

With regard to the works required to remedy the inadequate lighting, he
contends that they are neither reasonable nor proportionate. The Council
refuses to accept his proposal to increase natural lighting. He refers to the
HHSRS Operating Guidance and states that it gives no guidance on
“borrowed light”, only emphasising daylight for living rooms and kitchens. He
has removed part of the dividing wall to increase daylight. His measurement
of the two combined rooms is 27m? and the combined area of the two existing
windows is 5.22m? which complies with the building regulation standard.

The Respondent’s Case

19.

Peter Bezant, Housing Enforcement Officer at the Council, provided a
statement in reply. He outlined the background to the case. He stated that the
Council contests that the living room has adequate light and does not have an
uninterrupted view of the rear patio/garden or the street. It further contests
that this room can be used as a bedroom as it is an inner room giving access
to other rooms and therefore offers no privacy. The Council concedes that the
remedial works that it has specified in the Notice do not provide the room with
the ideal amount of natural light but it is deemed to be the most reasonable,
cost effective measure in the circumstances and concludes that the hazard
will be reduced to an acceptable level.
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The Council further contests that the remedy proposed by Mr Searle would
result in the larger bedroom in the rear extension being unsuitable for
sleeping purposes due to lack of privacy. Furthermore, the proposal would not
address the issue of natural ventilation which has been incorporated in the
remedial works specified in the Notice.

The Hearing

21.

22.

23.

24.

25.

26.

27.

28.

At the hearing, Mr Searle represented himself, the Council was represented
by Mr Bezant. Also present were Nigel Joseph, solicitor for the Council and Jo
Hodges, an observer. Stan Mallows attended as a witness but was not called.

We commenced by referring to the Council’s assertion the Mr Searie was out
of time for applying for revocation or variation. Mr Bezant stated that the
Council had reviewed the provisions of the Act and had found no time limit
specified for an application to be made to the LHA to revoke or vary an
Improvement Notice, and so conceded this point.

We then sought clarification from Mr Searle as to whether he was applying for
revocation or variation.

In respect of the Notice relating to Damp & Mould, Mr Searle has accepted
that remedial work was needed and has carried out remedial work but it has
not been completed. The LHA is contending that different remedial works
were required. In the case of Excess Cold, Mr Searle has installed a heater in
the rear room but the works specified by the Council in the Notice relating to
Lighting require the shower cubicle to be installed in that room .

Mr Searle had wanted to raise the nature and amount of further work required
in respect of the Damp and had hoped that we could address the nature of
the works that could now be carried out by the Council. We explained that this
Tribunal does not have that jurisdiction at this stage. We can only deal with
his appeal against the refusal to vary the Notice. We noted that there are
differences between his surveyor’'s report and the damp report obtained by
the Council. If the Council carries out work that he considers is not necessary,
he may appeal against the recovery of the cost of works by the Council from
him but it would be open to the Council to claim that their works were actually
necessary.

After some discussion Mr Searle was content to proceed only on the refusal
to vary the Notice relating to Lighting

On the subject of natural light, Mr Searle asserted that the current level of
light would have no adverse effect on the tenant. His solution has provided a
view of the rear patio and garden. The Operating Guidance refers to the
effects of lack of a window with a view. The new window required in the
Notice wouid look out onto the side wall of next door.

The Guidance aiso refers to providing sufficient natural light during daylight
hours to enable normal domestic tasks to be carried out. If the room is only
used as a bedroom what tasks would there be? Making the bed and
vacuuming. He accepts that there is not enough natural light to read a book
but the tenant could switch the light on.
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30.

31.

32.

33.

34.

35.

He had obtained an estimate for the cost of the Council's works of £21,246.
That is completely disproportionate. His archway had cost £25.38 plus his
time.

The Operating Guidance does not specify a level of light. He could write into
the tenancy agreement that the tenant could not use the larger room in the
rear extension as a bedroom. The issue of privacy is not covered by the
HHSRS.

Mr Searle contended that he has provided adequate natural lighting.

Mr Bezant stated that whether the room is used as a living room or a
bedroom, the basic requirement in housing terms is very much the same. He
accepted that the front living room is the primary room. The rear room is
clearly short of natural light and could not be used as a bedroom because it
gives access to the rooms in the rear extension. If it is to be available as a
living room there has to be sufficient natural light. The juxtaposition with the
rear extension rooms deprives it of sufficient light Someone could feel
isolated, almost imprisoned. He accepted that with the changes made by Mr
Searle there is now an element of view from this room.

There is also the question of ventilation to that room to remove dampness.

The Property is quite substantial and the Council maintains that it is suitable
for up to three persons. With the open archway the room is not suitable for a
bedroom. It has made the dwelling less usable. The original conversion of the
building was of poor quality.

We suggested to Mr Bezant that the Council could impose a prohibition order,
limiting the occupation of the flat to either one person or two persons living as
a single household. That would solve the issue of privacy and allow the room,
together with the rear extension room, to be used as a bedroom. He replied
that the Council takes such prohibition very seriously. The work done still falts
a long way short in terms of natural lighting. The rear window is quite remote
from the main area as is the existing side window. He accepted that a new
side window wouid have a restricted view. He asserted that the cost of the
works required in the Notice would not be anything like the figure stated by Mr
Searle.

CONCLUSIONS AND DECISION

36.

37.

It is clear that the low level of natural lighting in the rear living room, coupled
with the lack of views, constituted a hazard and Mr Searle accepted that
remedial work was required. The Council was therefore correct in serving an
Improvement Notice in respect of that hazard.

In specifying the remedial works to be carried out, the Council was trying to
leave the larger room in the rear extension as a separate usable room, so as
to maintain the flat as a three person unit. That is a reasonable aspiration but
it cannot, in our view, exclude other forms of remedy that might reduce the
number of potential occupants.
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39.

40.

41.

42.

43.

44.

45.

The Housing Health and Safety Rating System Operating Guidance describes
the hazard of Lighting as covering the threats to physical and mentat health
associated with inadequate natural and/or artificial hight. It includes the
psychological effect associated with the view from the dwelling through
glazing. The health conditions that can be caused by inadequate light include
depression and psychological effects caused by lack of natural light or lack of
a window with a view, eye strain from a lack of adequate light, and the fact
that the elderly and those with impaired vision are more likely to be unable to
detect potential hazards.

The Guidance recommends that preventative measures should provide
sufficient natural light during daylight hours to enable normal domestic tasks
to be carried out without eyestrain. Windows should be wide enough to
provide for a reasonable view of the immediate surroundings. The view
should also provide for supervision of outside recreation space and, for
security purposes, of means of access to the dwelling.

The difficulty in this case is that the configuration of the accommaodation
resulting from the extension at the rear makes it impossible to reasonably
achieve a totally satisfactory level of natural lighting to the rear living room.
There is no ideal soiution. The works proposed by the Council would result in
two relatively smail windows, both recessed from the main floor area, and
both facing onto the brick side wall of the neighbouring house, thus limiting
the amount of light to the windows and giving no view from them.

Mr Searle has adopted a completely different approach. By opening up the
archway between the rear living room and the larger room in the rear
extension, he has effectively created one larger L-shaped room which has the
existing small side window plus the rear window, which gives the benefit of
views into the rear garden. That rear window is some distance from the floor
area of the rear living room but is visible from much of it.

As indicated above, there is no ideal solution. We consider that Mr Searle’s
alterations are likely to provide the same overall level of natural lighting as the
Council’s specified works and have the advantage of providing a view into the
rear garden. Any potential feelings of isolation or imprisonment would be
exacerbated by two side windows which only have a view onto a brick wall.

In terms of ventilation, there is an opening casement in the rear window. That,
coupled with the opening light in the existing side window, will allow more
through ventilation than two side windows in the same wall.

The cost of works is not a primary consideration in this case.

One of the Council’'s objections to Mr Searle’s solution is that it results in a
lack of privacy. If the flat were to be occupied by three persons, or even two
unrelated persons, that would be a justified concern. The newly formed L-
shaped room is only suitable for use as one room and it provides access to
the small room in the rear extension. Both parties accept that the front fiving
room is the principle room. It follows that the L-shaped room should be used
as a bedroom; Mr Searle has only argued that the level of light now provided
is sufficient for that purpose.



[image: image7.png]46.

47.

Mr Searie is incorrect in saying that the issue of privacy is not covered in the
HHSRS. It is covered under the hazard of Space, Security, Light and Noise. It
would be difficult for the Council to prohibit the use of the L-shaped room for
any purpose other than a bedroom but it would, in our opinion, be reasonable
and practicable for the Council to impose a Prohibition Order limiting the
occupation of the flat to either a single person or two persons living as one
household. The Operating Guidance, under Space, Security, Light and Noise
states, “As a guide, and depending on the sex of househoid members and
their relationship and the size of rooms, a dwelling containing one bedroom is
suitable for up to two persons, irrespective of age”.

We therefore conclude that the works carried out by Mr Searie have provided
a solution as effective as the works specified in the Notice and that the L-
shaped room is now suitable for use as a bedroom and that Schedule 2 of the
Notice should therefore be varied to specify the remedial works that have
been carried out by Mr Searle.

Signed: B ____———Date: 12" December 2012

D S Brown FRICS MCIiArb (Chair)

Any party to this Decision may appeal against the Decision with the
permission of the Tribunal. The provisions relating to appeals are set out in
Regulation 38 of the Residential Property Tribunal Procedures and Fees
{England) Regulations 2011 (S1 2011 No. 1007). A request for permission to
appeal must be made within 21 days of the dafe specified in the decision
notice as the date the decision was made, stating the grounds for the appeal.




