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RESIDENTIAL PROPERTY TRIBUNAL
of the NORTHERN RENT ASSESSMENT PANEL
DECISION ON APPLICATION FOR A RENT REPAYMENT ORDER
HOUSING ACT 2004 – SECTION 73(5)
Property:
217 Manchester Road Rochdale Lancashire OL11 3RB.

Applicant:

Rochdale MBC
Respondents:
Mr. Mohammed Ali and Mr. Vikas Tariq Ali
The members of the Tribunal




Mr John Murray LL.B





Mrs  Elizabeth Thornton Firkin MRICS

ORDER

The Respondents,  shall repay to the Applicant, Rochdale MBC, the sum of £13,921.42 in respect of Housing Benefit paid in respect of the property at 217 Manchester Road Rochdale Lancashire OL11 3RB (“the Property”).

REASONS FOR MAKING THE ORDER
Introduction

1. The Applicant Local Authority  seeks a Rent Repayment Order in the sum of £14,934.12 under s73(5) of the Housing Act 2004 against the Respondents who are the owners of the Property, which has been let as an unlicensed House in Multiple Occupation. 

2. On 26 April 2012, having pleaded guilty by post, both Respondents were convicted by the Bury and Rochdale Magistrates Court, of an offence under section 72(1) of the Housing Act 2004, (“the 2004 Act”),  namely having control of or managing a house in multiple occupation namely the Property which was required to be licensed under Part 2 of the 2004 Act but was not so licensed. The Respondents were fined £600 each for that offence, ordered to pay victim surcharges and costs. Mr. Mohammed Ali was also fined for providing false and misleading information, and failing to provide information to the Local Authority.
3. On 15th May 2012 the Applicant Authority  wrote to each Respondent at their home address of 75 Falinge Road, Rochdale, and served Notice under 73 of the 2004 Act, confirming an intention to apply for a Rent Repayment Order, setting out the amount being reclaimed, the reasons for the application, and the calculation of the amount, along with explanatory guidance.

4. The Respondents were invited to make representations in writing to the Authority within 28 days. 

5. No representations were made. 

6. The Applicant seeks the sum of £14,934.12 which they say represents Housing Benefit paid from 7 March 2011 to 9 April 2012 for various residents at the Property.  They further seek enforcement costs in the sum of £160. 
7. On 19 July 2012  the Tribunal issued Directions to the parties inviting written representations and documentation, along with a direction  that the matter would be dealt with by way of a determination on the basis of the written evidence without the need for an oral hearing unless any party requested one by 9 August 2009.  No such request was received and therefore  the Tribunal wrote to the parties to indicate the matter would proceed on the papers.     The Respondents however wrote to the Tribunal Service on the 12 August 2012 to say that they had not received the Directions, blaming a deficiency in the Postal system.  They asked for time for compliance and a hearing date.   Further time was granted by the Tribunal Service, and a hearing date was fixed.   
The law

8. The relevant law is contained in sections 73 and 74 of the 2004 Act which provide as follows: 

73 Other consequences of operating unlicensed HMOs: rent repayment orders

(1) For the purposes of this section an HMO is an “unlicensed HMO” if –

(a) it is required to be licensed under this Part but is not so licensed, and

(b) neither of the conditions in subsection (2) is satisfied.
(2) The conditions are –

(a) that a notification has been duly given in respect of the HMO under section 62(1) and that notification is still effective (as defined by section 72(8));

(b) that an application for a licence has been duly made in respect of the HMO under section 63 and that application is still effective (as so defined).  (….) 
(5)If— 

(a)an application in respect of an HMO is made to a residential property tribunal by the local housing authority or an occupier of a part of the HMO, and 

(b)the tribunal is satisfied as to the matters mentioned in subsection (6) or (8), 
the tribunal may make an order (a “rent repayment order”) requiring the appropriate person to pay to the applicant such amount in respect of the housing benefit paid as mentioned in subsection (6)(b), or (as the case may be) the periodical payments paid as mentioned in subsection (8)(b), as is specified in the order (see section 74(2) to (8)). 

(6)If the application is made by the local housing authority, the tribunal must be satisfied as to the following matters— 
(a)that, at any time within the period of 12 months ending with the date of the notice of intended proceedings required by subsection (7), the appropriate person has committed an offence under section 72(1) in relation to the HMO (whether or not he has been charged or convicted), 

(b)that housing benefit has been paid (to any person) in respect of periodical payments payable in connection with the occupation of a part or parts of the HMO during any period during which it appears to the tribunal that such an offence was being committed, and 

(c)that the requirements of subsection (7) have been complied with in relation to the application.
(7)If -

(c) an application in respect of an HMO is made to a residential property tribunal by the local housing authority or an occupier of a part of the HMO, and 

(d) the tribunal is satisfied as to the matters mentioned in subsection (6) or (8),
the tribunal may make an order (a “rent repayment order”) requiring the appropriate person to pay to the applicant such amount in respect of the housing benefit paid as mentioned in subsection (6)(b), or (as the case may be) the periodical payments paid as mentioned in subsection (8)(b), as is specified in the order (see section 74(2) to (8)).

………………….

74 Further provisions about rent repayment orders

(1) This section applies in relation to rent repayment orders made by residential property tribunals under section 73(5).

(2)Where, on an application by the local housing authority, the tribunal is satisfied— 

(a)that a person has been convicted of an offence under section 72(1) in relation to the HMO, and 

(b)that housing benefit was paid (whether or not to the appropriate person) in respect of periodical payments payable in connection with occupation of a part or parts of the HMO during any period during which it appears to the tribunal that such an offence was being committed in relation to the HMO, 

the tribunal must make a rent repayment order requiring the appropriate person to pay to the authority an amount equal to the total amount of housing benefit paid as mentioned in paragraph (b). 

This is subject to subsections (3), (4) and (8). 

(3)If the total of the amounts received by the appropriate person in respect of periodical payments payable as mentioned in paragraph (b) of subsection (2) (“the rent total”) is less than the total amount of housing benefit paid as mentioned in that paragraph, the amount required to be paid by virtue of a rent repayment order made in accordance with that subsection is limited to the rent total. 

(4)A rent repayment order made in accordance with subsection (2) may not require the payment of any amount which the tribunal is satisfied that, by reason of any exceptional circumstances, it would be unreasonable for that person to be required to pay. 
…..

(8)A rent repayment order may not require the payment of any amount which— 

(a)(where the application is made by a local housing authority) is in respect of any time falling outside the period of 12 months mentioned in section 73(6)(a); or 

……
and the period to be taken into account under subsection (6)(a) above is restricted accordingly. 

…….
(14) Any amount payable to an occupier by virtue of a rent repayment order is recoverable by the occupier as a debt due to him from the appropriate person.

evidence
9. A Hearing took place at the offices of the Residential Property Tribunal Service in Manchester.  

10. The Applicants were represented by Gillian Lucas and Marliyn Murphy of the Private Rented Sector Team of Rochdale MBC.  The Respondents were represented by Mr. Mohammed Ali.  He told the Tribunal that he was authorised to speak on behalf of his younger brother and co-owner of the Property, who was aware of the existence of and implication of the proceedings.   
11. The Applicant had  filed a copy of the Register of the Bury and Rochdale Magistrates’ Court evidencing both Respondents’ convictions.  They also filed spreadsheets of the Housing Benefit payments they say were made to the account of the Respondent Mr. Mohammed Ali in respect of the Property, which totaled £14,935.12. 

12. In their representations they stated that the Property had been converted in 1991 to 5 self contained flats, which would meet the category of House in Multiple Occupation.   They said that the previous Owner Mr. Mohammed Hassan had held a licence, which lasted for a five year period until 8th February 2011. 
13. The Applicant discovered in March of 2009 that the Property had been transferred to the Respondents. They wrote to them at 75 Falinge Road to invite them to apply for the Mandatory Licence in March 2009, April 2009 and again in July 2010.  That correspondence went unanswered. 

14. Following a complaint received from a tenant in October 2011, an inspection was carried out and emergency Fire Safety works found wanting.  The Council say that a man describing himself as Mr. Mohammed Ali attended, and gave his address as 1 Jarvis Street Rochdale.   A further pack was sent to that address, on 17th October 2011.   The Council stated that despite that further correspondence, no response has been made, and no application made for a Licence. 
15. The Respondent Mohammed Ali pleaded guilty by post on 26 April 2012, for failure to licence, failure to respond to a s16 notice, and providing false information, namely his address.   His brother Vika Ali pleased guilty to failure to licence. 
16. The day after that hearing, Mr. Mohammed Ali  telephoned to say he wished to licence the Property, but has apparently still failed to do so. 

17. At a subsequent site meeting, on 10 July 2012, the Council’s officers met with the Respondents and discovered that the man who had previously  identified himself as Mohammed Ali in November of 2011 was not in fact the Respondent Mohammed Ali, and was apparently his father, Arif Ali.      
18. In evidence before the Tribunal, the Ms. Lucas provided further details of both meetings. They said that Mr.Arif Ali had been insistent at the first meeting that his correspondence should be sent to 1 Jarvis Street.   Apparently at that meeting, Mohammed Ali had turned up at the Property with keys to the rooms, although at that point, the Applicants did not know who he was.    
19. Gillian Lucas confirmed that at the meeting at the Property on the 10th July 2012, both Respondents and their father attended, and that this was the first time all of the Alis had been seen at the Property together.   She explained the importance of the licensing procedure to all three.  They were said to be very co-operative at that meeting.  Mohammed Ali confirmed Arif Ali was his father, and was involved in the management of the Property.  The sons said that they had left everything to their father, and he had taken it upon himself to manage the Property.   
20. Marlene Murphy said that she had a detailed conversation with both sons, who were established as being the landlords of the Property, and it was agreed that they would contact her upon her return from holiday.  

21. Despite these discussions, no application has been made to date for a Licence for the HMO. 

22. Gillian Lucas confirmed that the Notices had been sent Recorded Delivery to the Property and not returned by the Royal Mail.  
23. The Respondents filed written representations dated 18 September 2012 opposing the application.  In their representations they asserted that
(a) Their mother had been diagnosed with Breast Cancer;  their father was understandably under pressure during this time, and his mental health had suffered as a result of stress, having to care for his wife, and a disabled son.    He was prescribed drugs for insomnia and suffers from depression.
(b) As a result of his father’s illness, Mr. Mohammed Ali had to leave his university studies before completing his finals, to help out at home.   He says that this was in January or February of 2009.   

(c) As a result of his illness Mr. Ali senior had apparently opened post addressed to his sons so that they did not come to their attention. 

(d) They confirmed the meeting on 10 July 2012 when the basement at the Property was flooded following a theft of piping.   An inspection of the Property by the HMO Licensing Team resulted in Marlene Murphy being surprised that this was the first time she had met the Respondent Mr. Mohammed Ali.  
(e) The Respondents assert their father has been the perpetrator in this case.   They say that he has not been permitted to deal with the Property since January or February of 2009 as Mr. Mohammed Ali now deals with the Property.   They assert that they cannot be responsible for the Postal Service.
24. In evidence before the Tribunal, the Mohammed Ali confirmed that he had returned to live at 75 Falinge Road early in 2009, to help his parents.  He had left some three or four months before his finals.  He is now back at University studying in Bradford, but living at home.     He said that he and his other three siblings lived with their parents at the Falinge Road address.  One brother was a doctor, but one was disabled and needed care in the family. The Property had been purchased to give the Respondents an ability to earn income to support the family. 
25. Mr. Ali said that his father was helpful at first, but when his mother was diagnosed with cancer, his health took a turn for the worst. Mr. Ali produced a letter from his father’s GP, saying he was being referred to a consultant psychiatrist, owing to memory loss, and destroying letters, including utility bills and a parking ticket. 
26. Mr. Ali said in response to questioning from the Tribunal that they had been aware of his father hiding the post for some time, but particularly from July of 2012 after the house was flooded and the Applicant inspected it for a second time.  At that time, he said they put a lockable letterbox on Falinge Road, so that his father would not be able to intercept or destroy the post. 

27. When asked about 1 Jarvis Close, Mr. Ali said that that property was owned in his sole name, having been bought in around 2008/9.  He could not explain why his father would use that address, or why the tenant (who had been questioned by the Council directly) did not know his identity.  He said that his younger brother, the Second Respondent collected rent at this property. 

28. When asked about the convictions, Mr. Ali said that his father had pleaded guilty by post on behalf of both of his sons, despite Mohammed Ali having not been guilty of providing a false address.  That this would be a perversion of the course of justice may not have escaped Mr. Ali – he resolved to do nothing more about the convictions, despite saying he had checked the signatures at the Magistrates Court and found they were not his or his brother’s.    The Tribunal is unable to look behind those convictions, which must stand as evidence of the offences. 

29. When questioned about his financial situation, to understand if there was any hardship issues, Mr. Ali said that he was a student,  as was his brother the Second Respondent, with no employment.   He said that there was a mortgage on the Property.  When questioned on this he was decidedly vague, and could not say how much it was for, or who it was with.  He said he did not study the bank accounts with Yorkshire Bank where rent was paid in and the mortgage was paid out. 

30. The Applicant produced Office Copy Entries from the Land Registry from April of 2012 indicating that the Property was purchased in 2007 for the sum of £100,000 and was mortgage free from that date.  Mr. Ali was unable to deny that, but his evidence on his financial position was extremely vague. 

31. He also admitted in response to a question from the Applicants that both Respondents and their father held licences to drive taxis from the Local Authority. He said that just because they had them, did not mean that they used them. 

The Tribunal’s determination

32. The Tribunal finds that it has jurisdiction to hear the present Application under s73(5).
33. The Respondents were convicted for an offence committed on 14th October 2011 under s72(1) on 26 April 2012 ;  the Applicant has applied to the Tribunal within twelve months of the conviction.   

34. The Property was at all times between 7 March 2011 to 9 April 2012 occupied as an unlicensed HMO within the meaning of section 73(1)(2) of the 2004 Act. 

35. The Tribunal finds that despite a denial by the Respondents, on the balance of probability the Applicant have served the correct statutory Notice upon both Respondents.   The Applicants confirmed that separate Notices were served by Recorded Delivery and not returned by Royal Mail.  The Respondents have regularly asserted correspondence has not come to their attention, including correspondence from the Tribunal Service.  The Tribunal would have expected if this were such a  problem as suggested, then the Respondents would have their mail redirected.    Mr. Ali said in evidence that he had put a locked letterbox in place;  despite this, he told the Tribunal that he had not received the directions which were sent out on the 19 July.   The Summons for the prosecutions were served personally by process server; despite this, Mr. Ali said his father pleaded guilty by post on behalf of both of his sons.  
36. The family do appear to operate as a close unit, and it is unlikely that the Respondents were unaware of previous involvement of Mr. Arif Ali with the Property.  Indeed Mr. Ali had attended at the Property on two occasions with the Council, and appeared to defer to his father at times.   On the face of it, the Respondent Mr.  Mohammed Ali has pleaded guilty to an offence of failing to provide evidence, and misleading the Council;   whilst he indicates his father was responsible,  he has taken no steps to clear his own name in respect of the latter two offences.    
37. The Tribunal has decided to exercise its discretion to make a Rent Repayment Order.   In so doing, the Tribunal takes into consideration  the Respondents’ repeated failures to engage with the Local Authority.    Despite being aware since at least 12 months ago, no application has been made for a Licence.  The Tribunal was not satisfied on the evidence before it that the correspondence did not come to the attention of the Respondents, or that it would not have been straightforward for them to communicate directly with the Applicant.  
38. In their written representations the Respondents indicated that Mr. Mohammed Ali had left University at the beginning of 2009 to take over the running of the Property;  the offence happened some time after that.   Whilst he may be relatively young, inexperienced, and having to cope with parents in poor health, the purpose of the HMO Regulations is clear – to regulate a sector that historically has had a disproportionate amount of unnecessary deaths and injuries, and to drive up standards of management so that properties are run in a professional manner.  If the Respondents are unable to run their business in a professional manner, they cannot expect the public sector to support that business, and Parliament has passed these laws for that very reason – to give real teeth to a regulatory system designed to protect the public. 
39.  Under s74(2) the Tribunal must make an Order for an amount equal to the total amount of Housing Benefit during any period that it appears the offence was being committed, subject to sections 74(3),(4) and (8).  
40. Under s74(8)(a), on the application of a Local Housing Authority,  the Tribunal may nor require the payment of an amount which falls outside the period of 12 months mentioned in s73(6)(a) – i.e the period of 12 months prior to the date of the notice of intended proceedings. 
41. The Applicant served Notice on 15th May 2012, and consequently the Tribunal can only order the repayment of rent for the period 16th May 2011 to 15th May 2012.  
42. The Applicant agreed that they could not seek to recover Housing Benefit paid before the 16 May 2011, and recalculated the amount sought.  The Respondent Mohammed Ali did not challenge the recalculation. 
43. This was  calculated by reducing pro rata those claims made for periods commencing before 16 May 2011 on the basis of submissions by the Council and acceptance by the Respondents that housing benefit claims had been consistently made with no voids in those properties receiving Housing Benefit between March and May of 2011. 
44. The Tribunal is satisfied that the offence was committed under s72(1)between 16 May 2011  to 15 May 2012 and that the total amount of Housing Benefit paid to the Respondents during that time was £13,921.42.
45. The Tribunal may not require the payment of any amount it considers unreasonable, as a result of exceptional circumstances (s74(4)).  
46. The Tribunal has considered the circumstances of the Respondents but does not consider them to be exceptional.  
47. In reaching that view, the Tribunal records the following:-
(a)  The First Respondent Mohammed Ali has been convicted for three offences – failure to licence, failing to supply information, and failing to supply an address; the Second Respondent Mr. Vikas Ali for failure to licence. 
(b) The Authority has acted fairly, instituting  a prosecution and these proceedings only after giving the Respondents  a substantial amount of time for compliance.
(c) The Property has previously been owned by a licenced landlord, and the Respondents ought to have been aware from time of purchase of the obligation. 
(d) The Authority has already had to intervene to make the property safe and found it to be in poor condition. 
(e) The Respondent indicated to the Tribunal that he was suffering hardship and had a mortgage to pay on the Property.   He could not provide any evidence of this and in fact the Applicant produced evidence the Property was mortgage free. 
CONCLUSION AND ORDER

48. The legal requirements for the making of a Rent Repayment are met. 
49. The Respondents should repay the sum of £13,921.42.
50. The Tribunal has no general power to order costs unless provided by statute and no such power is provided in relation to Rent Repayment Orders. 
51. The Tribunal would invite the parties to discuss and hopefully agree a reasonable and affordable repayment plan. 
John Murray LLB
Chairman

19 November 2012
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